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At Saxena White, our litigation philosophy has always been the same: quality over 
quantity. Simply put, we have a conservative philosophy toward securities litigation. 
We would rather litigate a handful of securities fraud cases which involve real 
wrongdoing than dozens of cases that extract a minimal settlement to support hiring 
a hundred lawyers. By only recommending a small portion of the cases that are 
filed, we have gained credibility with the courts and have demonstrated the firm’s 
dedication to respecting one of our client’s most valuable resources – their time. 

In re Wilmington 
Trust Securities 
Litigation, No. 10-
cv-990 (D. Del.), 
in which Saxena 
White serves as Lead Counsel, exemplifies our litigation philosophy and the 
types of cases that we advise our clients to pursue. Originally filed in late 2010 
after Wilmington Trust revealed hundreds of millions of dollars of undisclosed 
past due and nonperforming loans in its commercial loan portfolio, Saxena White 
defeated multiple motions to dismiss and persevered through millions of pages 
of document discovery. Beginning in 2013, the United States Attorney began 
indicting executives for their roles in fraudulently concealing the bank’s problem 
loans. We continued to push the case forward, and our perseverance has paid off. 

During the summer of 2015, the U.S. Attorney unsealed indictments naming the 
bank’s former CFO, COO, President and Controller as defendants. On January 6, 
2016, the U.S. Attorney unsealed yet another Superseding Indictment, this time 
naming Wilmington Trust itself as a criminal defendant, in addition to its senior 
officers. Indicting a corporation’s senior officers is a rare step; indicting a bank or 
corporation is even more uncommon. According to our research, Wilmington Trust 
is the first and only company that has been indicted for its actions during the 2008 
financial crisis. To date, there have been nearly a dozen indictments and five guilty 
pleas stemming from Wilmington Trust’s fraudulent conduct. 

Only a handful of cases ever result in criminal indictments and guilty pleas. Our 
critical approach to case analysis has often yielded recommendations to our 
clients to “pass” on seeking lead plaintiff status in securities fraud litigation. But by 
focusing on quality cases like Wilmington Trust, we are able to provide outstanding 
representation that results in significant benefits to our clients. 

For more information on Wilmington Trust, please contact Maya Saxena at 
msaxena@saxenawhite.com.
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On June 23, 2014, the Supreme Court 
issued its much-anticipated opinion 
in Halliburton v. Erica P. John Fund.1 

Popularly known as Halliburton II, 
corporate America and its lobbyists 
at the U.S. Chamber of Commerce 
widely predicted that it would gut the 
Supreme Court’s 1988 holding in Basic, 
Inc. v. Levinson,2 which established the 
fraud on the market theory (that in turn 
allowed defrauded investors to invoke a 
presumption of reliance to establish the 
reliance element of a securities fraud 
claim). These predictions, however, 
have proven to be widely off the mark, 
as evidenced both by the opinion 
itself and how the lower courts have 
interpreted it.

Halliburton II expressly declined to 
overturn Basic’s fraud on the market 
presumption. That presumption, Chief 
Justice Roberts explained, “makes it 
easier for plaintiffs to prove reliance” 
on false statements disseminated 
into the market. Importantly, the 
Court further held that requiring a 
plaintiff to prove price impact at the 
class certification stage (that is, that 
the fraudulent statements had some 
effect on the company’s stock price) 
would eviscerate Basic’s fraud on the 
market presumption. Nevertheless, 
the Supreme Court held that the fraud 
on the market presumption was just 
that – a presumption that defendants 
were allowed to rebut. To do so, the 
Court held, a defendant must present 
evidence of a lack of price impact. 

Class certification opinions in the wake 
of Halliburton II are mainly notable for 
how unexceptional they have been. 
In some large cases, such as In re 
Wilmington Trust Securities Litigation,3 
the defendants did not even attempt 
to introduce evidence of no price 
impact. Other courts, such as the one 
in Aranaz v. Catalyst Pharmaceutical 
Partners,4 described a defendant’s 
burden as “particularly onerous” and 

“exceedingly difficult,” and narrowly 
construed Halliburton II to hold that 
the defendants’ so-called “truth on the 
market” defense does not go to price 
impact, but rather to materiality, which 
plaintiffs do not have to show at the 
class certification stage. Indeed, to date 
no district court has wholly denied class 
certification by applying Halliburton 
II. The courts of appeals, meanwhile, 
have found that Halliburton II does not 
abrogate their prior precedent. In Local 
703, I.B. of T. Grocery & Food Employees 
Welfare Fund et al. v. Regions Financial 
Corp.,5 the Court of Appeals for the 
Eleventh Circuit affirmed the district 
court and its earlier FindWhat Investor 
Group v. FindWhat.com,6 holding that 
a plaintiff can show an efficient market 
even without showing that a false 
disclosure 
moved the 
stock price, 
when the 
company’s alleged false “disclosures 
were designed to prevent a more 
precipitous decline in the stock’s price, 
not bring about any change to it.” 

Somewhat ironically, the first court to 
use Halliburton II to limit a plaintiff’s class 
certification claims is the Halliburton 
district court. On July 25, 2015, the U.S. 
District Court for the Northern District 
of Texas applied Halliburton II to grant 
in part and deny in part the plaintiff’s 
motion for class certification.7 Not 
unexpectedly, the economic analysis of 
price impact was front and center in the 
court’s ruling. 

To decide whether the class should be 
certified, the district court delved into 
competing experts’ event studies8 to 
determine whether any of Halliburton’s 
al leged misrepresentat ions 
affected Halliburton’s stock price. 
Instead of accepting either expert’s 
methodological approach entirely, 
the district court adopted a hybrid 
approach that incorporated criticism 
from each of the party’s experts, finding 
that an event study should at least meet 
a 95% confidence standard. Specifically, 
the court held that the focus should 

be on the price impact of a corrective 
disclosure, but whether a disclosure is 
corrective is not a proper inquiry at the 
class certification stage. 

The district court ultimately certified 
a class based on one out of the 
alleged six corrective disclosures. The 
defendants appealed the denial of 
class certification on the remaining 
disclosure to the Fifth Circuit. While the 
district court’s opinion suggests that 
some courts may interpret Halliburton 
II aggressively, Judge James Dennis of 
the Fifth Circuit indicated that the court 
of appeals would not condone a more 
aggressive analysis, describing how the 
Fifth Circuit only “reluctantly” agreed 
to hear the appeal. 

The Halliburton case is once again 
pending before the Fifth Circuit. While 
the outcome is far from certain, the court 
of appeals’ publicly acknowledged 
reluctance to hear the case is rare. 
Whatever the ultimate outcome of the 
Halliburton case may be, it is clear that 
companies and executives who defraud 
investors have been limited in how they 
may attempt to duck liability for their 
illicit actions. 

 

In the Wake of Halliburton II  
Written by  
Brandon Grzandziel, 
Saxena White P.A.
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On September 3, 2015, the Hon. Sue L. Robinson certified a class of investors in a 
securities class action against Wilmington Trust, its Board of Directors and senior 
executives, its outside auditor, KPMG, and two underwriters of a secondary offering, 
JPMorgan Securities and Keefe Bruyette & Woods. The case alleges that, over the 
span of three years and in violation of the federal securities laws, the Defendants 
fraudulently: concealed Wilmington Trust’s true financial state by manipulating the 
Bank’s loan loss reserve and allowance for loan losses; misrepresented the quality 
of the loans on the Bank’s books; and misrepresented its asset review, underwriting, 
and appraisal practices. 

In certifying the class, the court concluded that the Plaintiffs’ expert’s event study 
methodology is sufficient to establish “a common, class-wide methodology to 
calculate damages.” “Common issues,” the court held, therefore “predominate in 
the litigation,” which will continue in order “to vindicate the rights of people who 
individually would be without the strength to bring their opponents into court.” 

Judge Robinson’s opinion represents a significant milestone for investors who 
have fallen victim to securities fraud. In finding that common issues predominate, 
the court rejected the Defendants’ argument that the Supreme Court’s opinion in 
Comcast Corp. v. Behrend 1 requires plaintiffs to submit a damages methodology 
and model at the class certification stage. Indeed, during oral argument, Judge 
Robinson noted that, “I don’t believe that Comcast is particularly informative,” 
and that it should be read “as narrowly as is cited by Plaintiffs’ counsel.” Having 
defeated an argument that securities fraud defendants are increasingly relying 
upon to avoid responsibility for their illegal actions, Saxena White’s efforts have 
again provided investors with a powerful weapon with which to combat corporate 
wrongdoing at the class certification stage.  

In addition to certifying the class, the court appointed Saxena White as Class 
Counsel, applauded its “excellent lawyers” and noted that Ms. Saxena’s “argument 
was very well argued.” 

Saxena White Wins  
Class Certification 
in Precedent Setting Opinion on 
Behalf of Wilmington Trust Investors 
in Securities Fraud Class Action

Welcome to our first firm 
newsletter. We hope everyone 
had a wonderful and safe holiday 
season and a happy new year. 

2015 was an interesting year in the 
securities fraud world. The Supreme 
Court continues to take an interest 
in hearing securities fraud cases, 
clarifying the issue of “opinions” 
in registration statements. We also 
successfully obtained certification 
in the Wilmington case, defeating 
defendants attempts to improperly 
extend the Comcast case. We 
hope you will enjoy our articles on 
these important cases. 

As we approach our ten year 
anniversary this spring, we are 
thankful for your continued support 
and confidence, and welcome the 
opportunities to support events 
in your communities. While we 
continue to grow the firm and add 
new attorneys, we remain true 
to our philosophy of small firm 
personalized service. 

A Note to  
our Clients  
& Friends
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More than five years ago, the Supreme 
Court limited the scope of United States 
securities laws in Morrison v. National 
Australia Bank Ltd.1 The decision 
effectively barred plaintiffs from 
asserting claims in the United States 
over foreign companies traded on non-
U.S. exchanges. As a result, Morrison 
drastically reduced investor protections 
for nearly all securities purchased on a 
foreign exchange. 

Although momentous, Morrison did 
not immediately trigger a sea change 
in securities litigation. Even in 2015, the 
majority of worldwide securities actions 
were still filed within U.S. jurisdictions. 
Yet due to Morrison’s preclusive effect, 
there are increasingly more instances 
where U.S. investors have no recourse 
but to pursue securities claims in foreign 
courts. Historically, this entailed many 
practical hurdles and yielded limited 
methods of recovery.

But this is beginning to change. Due to a 
combination of factors, global securities 
litigation is developing quickly and 
becoming a viable recovery method for 
investor-plaintiffs. The reasons behind 
this are interrelated but can be distilled 
into three categories: (1) increased 
investor protections through enhanced 
substantive foreign securities laws, (2) 
increased capital commitments from 
litigators and third-party funders, and 
(3) recent, unprecedented multinational 
scandals whose affects have been felt 
by investors throughout global markets. 

Investor protections in Europe 
have grown out of a desire to instill 
confidence and ensure stability in the 
EU’s capital markets. While EU member 
states have long had securities laws, 
private enforcement mechanisms were 
lacking, and methods to pursue claims 
on a class-wide basis were nearly 
nonexistent.

Germany enacted its Capital Market 
Model Proceedings Act (abbreviated 

as “KapMug,” from the German 
Gesetz über Musterverfahren in 
kapitalmarktrechtlichen Streitigkeiten) 
in 2005, which introduced a collective 
action procedure for pursuing claims 
in Germany’s capital markets. KapMug 
was initially envisioned as a legal 
experiment, and the law contained 
a built-in sunset provision which set 
termination for 2010. Many believed 
that collective redress actions under 
KapMug would be too difficult in 
practice and that collective actions 
are simply incompatible with the 
European legal tradition. But after 
successful application (and a major 
litigation victory for plaintiffs in the 
Hypo Real Estate Holding AG case), 

KapMug was renewed through 2020 
with modifications to encourage 
settlements. Many countries have 
followed in establishing avenues for 
collective actions, including Japan 
(2013), France (2014), and Belgium 
(2014).

Most non-U.S. jurisdictions prohibit 
contingent fee arrangements, and 
losing parties normally must pay the 
legal fees and costs of the prevailing 
parties (the “loser pays” rule). But 
through the increased deployment of 
resources in international securities 
claims (whether through self-funded 
actions or those financed by third-party 
funders), investors are increasingly able 
to mitigate risk while simultaneously 
achieving greater access to courts.

Third-party litigation funding is well-
established in many countries and has 
grown exponentially in recent years. This 
growth has given rise to a competitive 
environment amongst funders, which in 
turn has provided investor-plaintiffs with 
more options at a lower overall cost. 

The increasing presence of U.S.-based 
plaintiffs’ firms abroad is also helpful 
and evinces a growing commitment 
to pursue international claims. This 
movement is due in large part to 
recent high profile cases that transcend 
national borders, epitomized by the 
Volkswagen emissions scandal.

Known for its low emission vehicles and 
eco-conscious branding, Volkswagen 

admitted on September 20, 2015 that its 
emissions numbers were the product of 
widespread manipulation. Volkswagen 
used specially designed software 
in millions of its vehicles to deceive 
emissions tests and evade regulators. 
This revelation shocked investors 
around the world, and Volkswagen’s 
shares plummeted, ultimately erasing 
more than €25 billion of its market 
capitalization.

Volkswagen’s shares are listed on the 
Frankfurt stock exchange in Germany, 
and many U.S. investors acquired 
Volkswagen shares through the 
Frankfurt exchange. As purchasers 
of shares in a foreign company on a 
foreign exchange, these shareholders 
are precluded by Morrison from 

Overseas Securities Litigation 

continued on next page
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bringing actions in the U.S. As a result, 
many investors have sought redress in 
German courts. 

Utilizing the KapMug collective action 
provisions, U.S.-based shareholders are 
now in the process of pursuing securities 
fraud claims against Volkswagen in 
Germany. Proceeding mainly through 
§ 37b of the German Securities Trading 
Act, a provision of which establishes 
liability of an issuer for withholding 
material information from investors, 
American investor-plaintiffs have 
partnered with European law firms 
and litigation funders seeking recovery 
for their economic damages. 

Litigation funders cover the cost of 
proceedings in exchange for a share 
of the recovery. This amount varies, 
although it is generally within the 
range of American contingent fee 
structures. Because of the “loser pays” 
rule, litigation funding has become 
an important tool in facilitating 
securities litigation in non-U.S. courts 
and has become a prominent feature 
in international litigation. Third-party 
funders also play the role of coordinator 

among plaintiffs and provide access 
to legal resources wherever a claim is 
proceeding, facilitating access to courts. 
As the Volkswagen case demonstrates, 
U.S. shareholders seeking damages for 
potential securities fraud may have no 
recourse but to participate in a foreign 
action.

A key difference between U.S. and 
foreign securities fraud class actions is 
that, while U.S. class actions are often 
“opt-out,” meaning shareholders 
are automatically included in a class 
unless they choose not to participate, 
foreign actions are often “opt-in.” In 
opt-in actions, shareholders will not 
be included in the recovery unless 
they formally join the litigation. Thus it 
can be difficult, and potentially costly, 
to navigate an international case 
without proper diligence. To this end, 
U.S. plaintiffs’ firms are increasingly 
becoming the liaison between U.S. 
investors, funding entities, and foreign 
litigation attorneys. U.S. firms also aid 
in identifying recovery opportunities, 
understanding the mechanics of 
funding agreements, and supervising 
actions after filing. 

Volkswagen is just one of several recent 
international scandals that has rocked 
global markets. In 2014, Tesco PLC, a 
UK-based grocery chain, was found to 
have overstated its profits by £263m 
through a massive accounting fraud. 
Also in 2014, Petrobras, the Brazilian 
oil and gas producer and one of the 
world’s largest petroleum suppliers, 
was revealed to be a central figure in a 
pervasive, multiyear bribery and money 
laundering scheme. Both companies 
sold ADRs (American Depository 
Receipts) to U.S. investors, who brought 
securities claims in the U.S., only to find 
their claims stifled by Morrison.

These recent transnational cases will 
not be the last. International securities 
litigation is coming of age, though 
many touchstone issues have yet to 
be decided. The basic framework for 
investor protection in the EU is taking 
shape, giving rise to a more claimant-
friendly environment. For global 
investors, having the right support to 
navigate this environment is critical to a 
successful recovery effort. 

Overseas Securities Litigation, continued from previous page

The difference between fact and opinion – whether something 
is an objective truth or a subjective belief – may be clear, but 
the two interact in complex ways. The Supreme Court utilized 
this complexity to assess statement liability in Omnicare, 
Inc. v. Laborers District Council Construction Industry 
Pension Fund.1 The Court explained that under Section 11 
of the Securities Act of 1933 (the “Securities Act”), issuers 
are not liable just because their opinions are incorrect since 
“reasonable investors do not understand such statements as 
guarantees.”2 The Court clarified, however, that reasonable 
investors do sometimes “understand an opinion statement to 
convey facts about the speaker’s basis” for holding that point 
of view. Thus, following Omnicare, opinion statement claims 
will fare better if plaintiffs are able to challenge the factual 
basis for the opinion.

On March 24, 2015, the Supreme Court decided whether 
Omnicare could be liable for stating, “We believe our 

c o n t r a c t s …
are legally and 
e c o n o m i c a l l y 
valid” and are “in 
compliance with 
the applicable federal and state laws,” when the contracts 
were found to be illegal.3 In reversing the Court of Appeals 
for the Sixth Circuit, the Supreme Court rejected the view 
that an honestly-held opinion that was later proved untrue 
could subject the issuer to liability. However, the Court also 
held that an opinion, even if honestly believed, could be 
actionable if it misleads a “reasonable investor” as to the 
basis for the opinion due to the omission of material facts.4 
The Court noted that an attorney had warned Omnicare 
about the legality of their contracts and remanded the case 
for a decision on whether that omitted fact was material to a 
reasonable investor.5

: Fact v. Opinion
Written by  
Kathryn Weidner,  
Saxena White P.A.
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The Omnicare decision resolved a circuit split over the 
standard of liability applicable to opinion statements and, 
in so doing, established new precedent regarding actions 
brought under Section 11 of the Securities Act. The Securities 
Act is meant to protect investors by requiring that companies 
make a “full and fair disclosure” of relevant information in 
a registration statement prior to making a public offering of 
securities. By giving purchasers a right of action, Section 11 
promotes compliance with these disclosure requirements. 

Under Section 11, investors can hold issuers liable for 
statements made in a registration statement that “contained 
an untrue statement of material fact,” or “omitted to state a 
material fact…necessary to make the statements therein not 
misleading.”6 The first clause focuses on what the statement 
says, the second, on what the statement leaves out. For 
opinion statements, the Court had to address two issues: (1) 
“when an opinion itself constitutes a factual misstatement,” 
and (2) “when an opinion may be rendered misleading by the 
omission of discrete factual representations.”7  

The Court explained that under the first clause, opinion 
statements are not completely immune from liability because 
every statement affirms one fact – “that the speaker actually 
holds the stated belief.”8 Therefore, if the opinion expressed 
was not sincerely held, then that fact is untrue. This means 
that for an opinion to constitute a factual misstatement, a 
plaintiff must show defendant’s subjective falsity, or in other 
words, the defendant’s “intent to deceive or defraud,” which 
is not otherwise required by the plaintiff-friendly pleading 
standards of Section 11.9 

As for the second clause, the Court held that if the statement 
omits material facts about the issuer’s inquiry into, or 
knowledge concerning a statement of opinion, and those 
facts conflict with what a reasonable investor would take from 
the statement, fairly and in context, it gives rise to liability.10  
The Court made clear that a statement will not be misleading 
merely because an issuer knows, but fails to disclose, “some 
fact cutting the other way.”11 Nor can a plaintiff state a claim 
merely by alleging that the issuer did not disclose the basis 
for its opinion. Instead, the plaintiff “must identify particular 

(and material) facts going to the basis for the issuer’s opinion 
– facts about the inquiry the issuer did or did not conduct or 
the knowledge it did or did not have – whose omission makes 
the opinion statement at issue misleading to a reasonable 
person reading the statement fairly and in context.”12  

While Justice Kagan observed that this was “no small task for 
an investor,” she also noted that numerous legal rules use the 
“reasonable person” inquiry, and Section 11’s omission clause 
“demands nothing more complicated” from the courts.13  

The Omnicare decision will likely influence many Initial Public 
Offering (“IPO”) securities cases since opinion statements 
are commonly involved in Section 11 claims. Courts have 
repeatedly held that common items found in registration 
statements and the financial statements incorporated therein, 
such as loss reserves, goodwill and so on, constitute opinions. 
Notably for investors, Omnicare’s significance is particularly 
prominent now because of increased IPO activity in the U.S. 
marketplace since 2013 and the likely continued increase in 
IPO-related litigation throughout this year. Additionally, post-
Omnicare rulings have expanded the impact of the decision 
by applying the Omnicare-analysis under other provisions of 
the securities laws.14 

Although the tendency of many executives to begin 
their sentences with “I think…” and “we believe…” may 
sometimes seem like an artifact of speech, the impulses are 
true. These simple qualifications can turn statements of fact 
into statements of opinion, limiting liability under federal 
securities laws. However, turning a statement into an opinion 
does not completely shield an issuer from liability, particularly 
when “the fewer the facts, the stronger the opinion.” Thus, 
post-Omnicare plaintiffs will likely find viable claims by 
pleading omitted facts that contradict the basis for an issuer’s 
opinion. 

1   135 S. Ct. 1318 (2015).
2   Id. at 1322.
3   Id. at 1323-1327 (emphasis added).
4   Id. at 1330.
5   Id. at 1333.
6   15 U.S.C. § 77k(a) (emphasis added).
7   Omnicare, 135 S. Ct. at 1325.
8   Justice Kagan acknowledged that a statement beginning with “I believe” could contain 

“embedded statements of fact,” using the example “I believe our TVs have the highest reso-
lution available because we use a patented technology to which our competitors do not have 
access.” See Omnicare, 135 S. Ct. at 1327 (emphasis added).  

9   Herman & MacLean v. Huddleston, 459 U.S. 375, 381–382 (1983).
10   Omnicare, 135 S. Ct. at 1329.
11   Id.
12   Id. at 1332.
13   Id.
14   See FHFA v. Nomura Holding America, Inc., 2015 WL 2183875, at *103 (S.D.N.Y. May 11, 2015) 

(FHFA established  misstatement liability under Sections 12(a)(2) and 15 of the Securities Act 
of 1933 by showing  defendants “lacked the basis for making those statements that a reason-
able investor would expect” (quoting Omnicare, 135 S. Ct. at 1333)); In re Genworth Fin. Inc. 
Sec. Litig., 2015 WL 2061989, at *15 (E.D. Va. May 1, 2015) (“Omnicare’s holding is applicable 
and relevant to the instant case as the standard defined in Section 11 of the Securities Act is 
nearly identical to the [Section 10(b)/Rule 10b-5] standard at issue here.”).

Omnicare: Fact v. Opinion, continued from previous page
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Pop quiz: Does leasing a car, opening 
a credit card, or entering into a cell 
phone contract require you to sacrifice 
your constitutional rights? If you live in 
the United States in 2016, then chances 
are the answer is “yes.”

Over the last several years, an 
increasing number of companies have 
incorporated mandatory arbitration 
provisions into their customer contracts, 
requiring that consumer disputes 
be resolved by “neutral” third party 
arbitrators rather than in a court of law. 
This might not sound like a big deal, 
but as a recent three-part investigative 
series in The New York Times1 reported, 
arbitrations are highly problematic 
forums for individuals, with few rules of 
evidence or discovery and almost no 
right to appeal the arbitrators’ binding 
decisions. 

Arbitrators are often far from neutral, 
with an inherent bias in favor of the 
companies they rely on for repeat 
business. Additionally, mandatory 
arbitration provisions typically include 
bans on class actions, one of the few (if 
only) means for individuals to combat 
unfair business practices. By preventing 
people from joining together to sue 
as a group, consumers are forced to 
litigate their claims individually. In cases 
where individual damages are relatively 
low, high litigation costs make it 
unlikely that an attorney will represent a 
single plaintiff against a deep-pocketed 
corporation. Indeed, as a class action 
attorney, the first question I ask any 
client with a potential case is, “Is there a 
mandatory arbitration provision?” If the 
answer is yes, then it’s a simple business 
decision to pass on the case. 

As The New York Times reported, 
mandatory arbitration provisions 
have been stunningly effective in 
ending consumer litigation against 
corporations. Between 2010 and 
2014, Verizon, which has more than 

125 million subscribers, faced just 65 
consumer arbitrations. Time Warner 
Cable, with 15 million subscribers, faced 
seven.2 As Judge Richard Posner of the 
United States Court of Appeals for the 
Seventh Circuit Court has noted, “The 
realistic alternative to a class action is 
not 17 million individual suits, but zero 
individual suits.”3 

The right to a trial by jury is guaranteed 
by the Seventh Amendment, but like 
any constitutional right, it can be waived 
by the parties. Arbitration has been 
around for centuries, and, in theory, 
can be an effective method for settling 
disputes if both parties have agreed 
to arbitrate. In 1925, Congress passed 
the Federal Arbitration Act (FAA), a 
law which provided the legislative 
framework for the enforcement of 
arbitration agreements. Though the 
FAA was originally intended to apply 
to arbitrations between two companies 
of generally comparable bargaining 
power, beginning in the mid-1980s, 
courts expanded the scope of the law 
to include disputes between companies 
and their employees or customers. 
With their weak (if not non-existent) 
bargaining power, consumers and 
employees had little choice but to 
accept the terms of these adhesion 
contracts, which now included 
mandatory arbitration clauses.

One of the most significant cases 
related to mandatory arbitrations and 
class action bans, AT&T v. Concepcion,4 
was decided by the Supreme Court 
in 2011. In that case, cellular phone 
customers sued their provider, AT&T, 
alleging that its practice of charging 
sales tax on a phone advertised as 
“free” was fraudulent. AT&T moved 
to compel arbitration under a pre-
dispute arbitration clause in its service 
agreement, which also prohibited 
plaintiffs from bringing class action 
arbitrations, requiring customers 
to arbitrate claims individually. The 
federal district court in California and 
the United States Court of Appeals for 
the Ninth Circuit refused to enforce 
the arbitration agreement, holding 

that the class arbitration waiver was 
unconscionable under California law. 
In a 5-4 decision, the Supreme Court 
overturned the lower courts’ rulings, 
holding that the FAA pre-empted 
California courts’ interpretation of 
arbitration clauses. Writing for the 
majority, Justice Scalia stated that the 
purpose of the FAA “is to ensure the 
enforcement of arbitration agreements 
according to their terms.” While the 
dissent in Concepcion expressed 
concern that class proceedings are 
necessary to protect against small-
value claims falling through the cracks 
of the legal system, Scalia responded 
that “States cannot require a procedure 
that is inconsistent with the FAA, even 
if it is desirable for unrelated reasons.” 
Subsequent decisions by the Supreme 
Court, most recently in DIRECTV, Inc. 
v. Imburgia5, have upheld mandatory 
arbitration provisions.

And so with the explicit approval of 
the Supreme Court, companies in 
virtually every sector of the economy 
have adopted mandatory arbitration 
provisions with class action bans. A 
small sampling of these businesses 
includes each of the five largest mobile 
phone carriers; most cable and satellite 
companies (including Comcast, Time 
Warner Cable, and DIRECTV); consumer 
banking and credit card companies 
(American Express, Wells Fargo, Chase, 
and Discover, among many others); 
online retailers (Amazon, Netflix, Ebay, 
et al.); consumer electronics (Dell, Sony, 
Electronic Arts, etc.); home builders 
(including D.R. Horton, Lennar, and 
Pulte, the three largest home builders 
in the country); and investment advisors 
and brokers (Fidelity, Vanguard, T. 
Rowe Price, and many others). Car 
dealerships, doctors, nursing homes, 
cemeteries—the list goes on and on. 
Thus, consumers are faced with a stark 
choice. Either give up your right to sue 
a company in court, or give up your 
cell phone/cable service/ability to shop 
online, etc. 

What’s the problem with arbitration 
as a forum for deciding disputes? 

With Mandatory Arbitration, Corporate 
America Opts Out of the Legal System 
Written by  
Adam Warden, 
Saxena White P.A.
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For starters, the companies, not 
the individual plaintiffs, are often 
allowed to choose the arbitrator, and 
companies regularly steer cases to 
friendly arbitrators who are likely to rule 
in their favor. Private arbitrators, who 
can charge several hundred to over 
$1,000 per hour, are thus incentivized 
to rule in favor of repeat players or 
risk losing business by ruling against 
them. Arbitrations can be expensive for 
individuals, as the fees of the arbitrator 
typically must be split, plaintiffs may be 
unable to recover their attorney’s fees if 
they win, and plaintiffs may be required 
to pay the other side’s fees if they lose. 
Standard rules of evidence and rules of 
discovery, which have evolved through 
centuries of jurisprudence, do not 
apply and are left to the discretion of 
the arbitrator. Arbitration proceedings 
are also confidential, and arbitrators’ 
opinions are rarely appealable. Finally, 

with the loss of public hearings 
and published opinions comes the 
loss of public scrutiny of corporate 
wrongdoing. Indeed, one of the many 
benefits to class actions is the policy 
changes companies have been forced 
to adopt when their abusive practices 
have been brought to light. Without 
class actions, citizens can’t obtain 
injunctive relief to halt corporate 
wrongdoing, and abusive practices 
continue.

So what can be done to counteract this 
troubling trend? Unfortunately, after the 
Supreme Court’s Concepcion decision, 
challenging mandatory arbitration 
provisions through the courts is not a 
viable option. Accordingly, in April 
2015, U.S. Sen. Al Franken (D-Minn.) 
and Rep. Hank Johnson (D-Ga.) 
reintroduced the Arbitration Fairness 
Act, which would amend the FAA 

and eliminate mandatory arbitration 
clauses in employment, consumer, 
civil rights, and antitrust cases. Passing 
such common sense legislation in 
the current Congress would appear 
to be a nearly impossible task, but if 
you care about the issue, contact your 
congressman. And vote. If the trend of 
forced arbitration continues, corporate 
America will effectively opt itself out of 
the civil justice system.

Reprinted with permission from the January 20, 
2016 issue of Daily Business Review. © 2016, 
ALM Media Properties, LLC. Further duplication 
without permission is prohibited. All rights 
reserved. 

1   Jessica Silver-Greenberg and Robert Gebeloff, “Arbitration 
Everywhere, Stacking the Deck of Justice,” The New York 
Times, October 31, 2015, http://nyti.ms/1KMvBJg.

2   Id.
3   Carnegie v. Household Int’l, Inc., 376 F. 3d 656, 661 (7th Cir. 

2004).
4   563 U.S. 333 (2011).
5   136 S.Ct. 463 (2015).

Saxena White Welcomes  
            Jorge Amador & Manuel Miranda

Jorge A. Amador is Special Counsel to 
Saxena White and Director of Forensic 
Accounting. Mr. Amador has extensive 
experience in analyzing and litigating 
complex accounting cases. He is a member 
of the Bar of California, a Certified Public 
Accountant, and Certified in Financial 
Forensics.

For over 15 years, Mr. Amador has prosecuted class actions 
and private actions on behalf of defrauded investors, 
particularly in the area of accounting fraud. Previously he 
served as the Director of Forensic Accounting of one of the 
nation’s largest securities litigation firms, where he led a 
group of accounting professionals that investigated private 
securities lawsuits involving complex financial issues. He has 
participated in the litigation of highly complex accounting 
scandals involving some of America’s largest corporations 
including Enron, Tyco, Rite Aid, Countrywide, and Xerox.

He is currently a member of the California State Bar and 
is admitted in the Northern District of California, and is a 
current member of the American Institute of Certified Public 
Accountants (AICPA). He graduated with a B.S. in Business 
Administration (Accounting) from Norwich University, in 
Northfield, Vermont and earned his J.D. from Concord 
School of Law in Los Angeles, California. He is also fluent in 
Spanish. 

Prior to joining Saxena White, Manuel 
Miranda gained valuable experience 
working as a Law Clerk for the Honorable 
Daniel R. Dominguez, United States District 
Judge for the District of Puerto Rico, and 
as an intern for the U.S. Department of 
Justice Civil Division. During his time as 
a Law Clerk, he researched and drafted 

opinions and orders, and participated and advised in civil 
and criminal hearings and conferences.

Mr. Miranda graduated from Bentley University in May 2010, 
where he received a Bachelor of Science degree in Finance. 
He received his Juris Doctor from the American University 
Washington College of Law 2013. During law school, Mr. 
Miranda had the highest GPA for civil trial advocacy and was 
a member of the Mock Trial Honor Society.

Mr. Miranda is a member of the Florida and New York Bars 
and is admitted to practice before the United States District 
Court for the District of Puerto Rico. He is fluent in Spanish.
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On September 3, 2015, the Hon. Sue L. 
Robinson certified a class of investors 
in In re Wilmington Trust Securities 
Litigation.1 Class certification is a 
process whereby a lead plaintiff seeks 
to represent all investors who have 
been damaged by the defendants’ 
misconduct. The Supreme Court has 
explained that the very important 
purpose behind class certification is 
to vindicate the rights of groups of 
people who individually would be 
without effective strength to bring their 
opponents into court at all. In cases 
involving securities fraud, Congress 
and the courts have established a clear 
preference for institutional investors 
to serve as class representatives. 
Institutional investors, it has been 
repeatedly found, are better able to 
represent class members due to their 
sophistication and also serve as private 
enforcement agents of the federal 
securities laws, thereby deterring future 
corporate malfeasance and protecting 
investors everywhere. 

We spoke with Scott Myers, the 
Chairman of the Coral Springs Police 
Pension Fund, which was appointed 
as one of the class representatives 
in the Wilmington Trust case, about 
his experience. Chairman Myers was 
heavily involved in the class certification 
process. Some potential plaintiffs are 
hesitant to become involved due to 
perceived onerous time commitments 
or misinformation spread by 
corporations and defense firms about 
what the commitment actually entails. 
But Chairman Myers set the record 
straight: 

Q  A lot of funds are reluctant to serve 
as lead plaintiff because they think 
it takes a considerable amount of 
staff resources. What has been your 
experience serving as lead plaintiff? 
Has it been a significant burden on 
the fund, and if so, what are ways you 
think it could be reduced?

A  I haven’t found it to be much of a 

burden at all. I think the expectation 
of being a trustee is that I will have 
to spend time representing my 
members and the fund. So spending 
a few hours every month or maybe 
every quarter to me isn’t an extreme 
burden. I think that my administrator 
hasn’t had a huge burden either. 
I find it as being something that I 
would want another trustee that was 
representing me to take that same 
similar action that I would do or that 
I have done.

One of his most important roles was 
being deposed by the Defendants in 
his capacity as Fund Chairman. During 
the deposition, Chairman Myers had 
to answer questions about the Fund’s 
structure, policies, trading activity, and 
role in the case. The key, Chairman 
Myers explained, was the excellent 
preparation he received from Saxena 
White’s attorneys: 

Q  How did you prepare for the 
deposition? About how long would 
you say you spent preparing for your 
deposition? 

A  I spent a few hours reviewing all the 
documents that you guys provided 
me; it was basically a large notebook. 
There was financial information and 
historical information [about the case].

    I think I spent probably five or six 
hours, it was broken up. A couple 
meetings with attorneys from your 
firm and a couple hours on my own 
just trying to feel comfortable with 
data. The meetings that I had with 
the lawyers were very helpful so that I 
could really focus in on what I needed 
to know. 

    I thought that it was very professional 
and a relatively fluent process that I 
would do again. I didn’t think it was 
that hard or scary.

For public servants who have been 
deposed in connection with their jobs as 
police officers or firefighters, Chairman 
Myers noted some similarities – and 
some vast differences: 

Q  So you’ve been deposed many 
times as a police officer. How is your 
experience in this deposition in a 

civil securities fraud any different?

A  This was very different than a criminal 
deposition. The professionalism of 
this deposition was greater than the 
criminal depositions I have been 
a part of. The questioning and 
answering is very similar. So the 
actual process is similar. It was more 
the setting and the format was just 
grander. 

We believe that it is important for our 
clients to attend class certification 
hearings. It allows the client to see the 
results of the documents they have 
produced and the deposition testimony 
they have given, and for the court it puts 
a human face on the very real victims 
of the defendant’s fraud. On June 29, 
2015, Chairman Myers attended oral 
argument on the Wilmington Trust 
class certification motion, a decision he 
would make again in an instant: 

Q  You recently attended the class 
certification hearing in Wilmington. 
What was that experience like and 
would you recommend to other 
trustees that they try and attend any 
of the court proceedings?

A  I thought it was very interesting. 
I thought it was cool to see our 
attorneys working together and 
seeing the opposition, the bank’s 
lawyers, the teams of lawyers, but I 
thought the overall court proceeding 
was interesting, and I would 
recommend anybody that is playing 
a major role in this type of lawsuit to 
participate and attend this type of 
court proceeding. 

    I do think it’s important that pension 
funds take a role in this type of 
litigation and I would be a lead 
plaintiff again. 

Interview with Scott Myers
Written by  
Brandon Grzandziel,  
Saxena White P.A.

9

1   310 F.R.D. 243 (D. Del. 2015). 



Buckle your seatbelts because, if 2015 
was any indication, the high yield (junk) 
bond market is in for a bumpy ride in 
2016.

Ever since the end of the Great 
Recession, the high yield bond market 
has been on a bull run, fueled in large 
part by investors hunting for promising 
yields at a time when interest rates 
were at all-time lows. Stalling corporate 
profitability, surging debt loads, and 
falling commodity prices have rattled 
the debt markets in recent months, 
leaving investors to wonder if the high 
yield debt market could be on the 
verge of collapsing. 

According to Standard & Poor’s, a total 
of 112 corporate issuers worldwide 
defaulted on their debt obligations in 
2015, a figure not seen since 2009. Yet, 
what is even more disturbing is the fact 
that 60% of all defaults come from U.S. 
borrowers.

The hardest hit corporate sector in 
2015 was oil and gas, which was led by 
the precipitous decline in oil prices. Oil 
prices have collapsed over 65% since 
the summer of 2014, with U.S. oil trading 
below $28 a barrel in mid-January 2016. 
In total, 29 energy companies missed 
debt payments in 2015, accounting for 
26% of all corporate defaults in 2015. 
Standard & Poor’s recently warned that 
50% of junk bonds in the energy sector 
are “distressed,” or at risk of default.  
Bespoke Investment Group cautioned 
that “the wave of energy defaults 
looming in the wings could make for 
some very bumpy roads ahead in 2016.” 
Oil prices currently sit at stunning 12-
year lows and the market shows no sign 
of stabilizing, thereby creating what 
could be the perfect storm for dozens 
of distressed energy companies already 
struggling to stay afloat. 

One well-known company sitting on a 
mountain of debt is Chesapeake Energy, 

the second-largest producer of natural 
gas in the United States. Chesapeake, 
which has roughly $11.6 billion in 
outstanding debt, is desperately 
attempting to reorganize its debt, as its 
cash reserves have evaporated in the 
wake of decade low oil and natural gas 
prices. Although Chesapeake’s bonds 
are currently trading at “distressed” 
levels, analysts have noted that the 
company is not yet in imminent danger 
of default, as its largest bonds do not 
mature until 2017. 

Credit rating firms are currently 
downgrading U.S. companies at a 
quicker pace than at any other time since 
the Great Recession. Both Moody’s and 
Standard & Poor’s forecast that the U.S. 
junk bond default rate will rise between 
3.3% - 4.1% by late 2016. Investors 
have taken notice of 
the shifting landscape 
in the high yield bond 
market and, according 
to Barclays, have 
pushed the spread – 
the difference in yield 
between corporate 
bonds and U.S. Treasury 
securities – to its highest 
level in over three years. 
Naturally, because the 
risk of buying corporate 
bonds has drastically increased in recent 
months, investors are now demanding 
higher interest rates to compensate for 
the higher risk of default. 

Despite the large number of corporate 
defaults looming in 2016, few 
economists predict a catastrophe the 
likes of 2008. Banks are currently better 
capitalized than they were in 2008, and 
the amount of distressed debt is much 
lower now than in 2008. 

High-Yield Municipal Bond Market 
Also Braces For Bumpy 2016

On the municipal bond front, high 
yield investors face certain headwinds 
in the coming months, originating 
mainly from the debt crisis transpiring 
in the Commonwealth of Puerto Rico. 
Despite its relatively miniscule size 

(Puerto Rico’s GDP is approximately 
$103 billion), the Commonwealth’s 
economic struggles have been well-
documented for years. Puerto Rico’s 
debt load has been the subject of 
extensive debate in Washington, as the 
island’s outstanding debt balance of 
approximately $72 billion is larger than 
that of any U.S. state except California 
and New York. To put this number in 
perspective, California’s GDP surpasses 
$2.4 trillion, but currently owes about 
$425 billion. Likewise, New York’s GDP 
approximates $1.5 trillion, yet currently 
owes about $360 billion.

Puerto Rico is currently in the midst 
of a decade-long recession and has 
struggled mightily to pay its debts in 
recent months. According to the U.S. 
Bureau of Labor Statistics, the island’s 

unemployment rate stands at 12.5%, 
which is approximately 150% higher 
than the national unemployment rate 
of 5%. What’s more, residents of Puerto 
Rico are some of the most heavily taxed 
in the nation. And to make matters 
worse, Puerto Ricans are migrating to 
the U.S. mainland in record numbers. 
The island’s population has decreased 
by more than 5% over the last decade, 
and studies show that the trend will only 
strengthen in coming years. This mass 
exodus further deteriorates the island’s 
tax base, making it more difficult for the 
island’s economy to stay afloat. 

On August 3, 2015, Puerto Rico 
defaulted for the first time in its 
history after paying only $628,000.00 
towards a $58 million debt obligation 
due to creditors of the Public Finance 

Written by  
Manuel Miranda,  
Saxena White P.A.
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Corporation. On January 4, 2016, 
Puerto Rico defaulted a second time, 
failing to pay about $37.3 million in 
agency bonds backed by rum taxes and 
legislative appropriations. The funds 
apportioned to pay the agency bonds 
were instead used to make payments on 
the Commonwealth’s constitutionally 
guaranteed general-obligation bonds. 

In a CNBC interview on January 4, 
2016, Alejandro García Padilla, the 
Governor of Puerto Rico, informed 
creditors that he had ordered a 
“clawback” of cash apportioned to 
pay certain debt obligations in order 
to have sufficient funds to satisfy 
the $328 million payment to the 
Commonwealth’s general-obligation 
bondholders. After acknowledging that 
the clawback measure would cause 
controversy, Governor García Padilla 
indicated that the Commonwealth was 
gearing up to defend itself against 
imminent lawsuits from disgruntled 
creditors, but forewarned potential 
plaintiffs that “every dollar used to pay 
lawyers will be a dollar... not available 
to pay creditors.” Interestingly, on 
January 7, 2016, Ambac Financial 
Group, Inc., Assured Guaranty Corp. 
and Assured Guaranty Municipal Corp., 
bond insurers with significant exposure 
in Puerto Rico, filed suit against the 
Commonwealth, questioning the 
legality of the clawback measure. 

Governor García Padilla also criticized 
Congress’ inaction in failing to grant 
Puerto Rico the flexibility it needs to 
grow its economy and pay its debts. 
For months, the Commonwealth has 
urged Congress to amend the U.S. 
Bankruptcy Code in order to extend 
Chapter 9 protection to Puerto Rico, a 
right bestowed upon the governments 
of each of the fifty states. Congress 
has yet to act. On December 16, 2015, 
House Speaker Paul Ryan instructed 
lawmakers to devise a plan by March 
31, 2016 to help Puerto Rico resolve its 
fiscal crisis. According to Morningstar, 
a substantial number of U.S.-based 
high yield municipal bond funds have 

some kind of exposure to Puerto Rico, 
making the Commonwealth’s fiscal 
situation worth monitoring closely. 
OppenheimerFunds, Blue Mountain 
Capital Management, and Franklin 
Templeton are amongst a myriad of 
funds with significant exposure in 
Puerto Rico.

Economists and analysts alike have 
warned that, unless drastic measures 
are implemented, Puerto Rico’s financial 
condition will continue to deteriorate. 
Puerto Rico has hundreds of millions in 
debt payments due between now and 
July 2016, when $2 billion in obligations 
become due, twice as much as the last 
round. With the passage of time, the 
magnitude of the Commonwealth’s 
inevitable defaults is sure to increase 
and will likely wreak havoc in the high 
yield municipal bond market. 

Investors should beware of what’s 
hiding in their portfolio and brace for 
the bumpy ride ahead. 
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