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Saxena White Achieves 
Major Corporate Law Victory 
On September 29, 2017, Saxena White secured a major victory with an important 
decision issued by the Delaware Court of Chancery in Kandell v. Niv et al., C.A. 
No. 11812-VCG. In a 54-page opinion, Vice Chancellor Sam Glasscock III denied 
defendants’ motion to dismiss with respect to the three most significant counts of 
the plaintiff’s complaint. 

The complaint alleged that FXCM’s business model violated Commodity 
Futures Trading Commission (CFTC) Regulation 5.16, which dates back to the 
2010 Dodd-Frank 
financial reforms. 
Regulation 5.16 
prohibits foreign 
exchange trading 
firms like FXCM 
from representing 
in any way that they 
are guaranteeing their customers against losses from trading activity. The 
regulation was implemented to protect companies from becoming undercapitalized 
and forced into bankruptcy when volatile events cause large customer losses. 

But FXCM’s board of directors ignored Regulation 5.16. Instead, FXCM promoted 
in its marketing materials and customer agreements that customers would never 
owe debit balances to FXCM and that the maximum risk of loss was limited by 
the amount in their account. This guarantee allowed FXCM to grow its customer 
base and its commissions, while at the same time increasing the company’s risks. 
Indeed, with many of its domestic customers leveraged at ratios of 50:1 (with 
overseas customers leveraged as high as 200:1), FXCM’s guarantees meant that 
the company was on the hook for its customers’ highly risky foreign exchange 
bets. When the Swiss National Bank announced on January 15, 2015 that it was 
unpegging the Swiss franc from the euro, extreme market volatility caused FXCM 
customers to lose $276 million, forcing FXCM to seek emergency funding from 
Leucadia National Corporation. In response, FXCM’s stock dropped 89% in two 
trading days. The complaint, filed on May 31, 2016, focused on FXCM’s business 
model and the Leucadia Loan, asserting claims for breach of fiduciary duty against 
FXCM’s current and former directors, including violations of law. 

Delaware courts analyze stockholder claims that corporate directors failed to 
exercise proper oversight under the framework articulated in In re Caremark 
Int’l Inc. Derivative Litigation.1 A “Caremark” claim asserts that directors caused 
or permitted a corporation to break the law or failed to establish or oversee a 
monitoring system for a corporation’s compliance with the law. In Caremark, the 
Delaware Court of Chancery held that, when directors of a Delaware corporation 

continued on next page 



The past couple of months have not been easy for thousands 
of people.  We were fortunate at our Boca Raton headquarters 
to have missed the brunt of Hurricane Irma. Although we 
evacuated the area and closed the office, we were spared 
the majority of Irma’s wrath.  

Not as fortunate was Puerto Rico, where the devastating 
impacts of Hurricane Maria are still being felt as its citizens 
struggle to regain normalcy. One of our team members, 

Manuel Miranda, is a native of Puerto Rico whose family is 
still living there. He recounts their story on page 14. Please 
consider joining us in our efforts to provide much needed 
aid to victims of hurricanes by supporting Team Rubicon, 
a disaster relief organization which unites the skills and 
experiences of military veterans with first responders to 
rapidly deploy emergency response teams to affected 
areas. Our firm will be matching all donations raised.  
See, page 15.

Through the darkness of both natural disasters and the 
horrors experienced in the Las Vegas shooting, we are 
inspired by stories of heroism. These stories are too many 
to recount. One of our own attorneys traveled to the west 
coast of Florida as part of Team Rubicon to aid hurricane 
impacted residents of Brevard County, many who were left 
with nothing. One of our clients, a police officer who stayed 
locally while his family evacuated, delivered a healthy baby 
in the back of a car in hurricane conditions. A bit further from 
home, the bravery shown by the first responders in Las Vegas 
in the face of unspeakable suffering was immeasurable.  

We are proud to do our small part in helping to protect the 
pension plans of so many heroes, and we welcome you to 
read about our firm’s recent accomplishments as we move 
forward together.  

2

are exculpated from liability for breach of the duty of care, 
they may nonetheless be held liable on a breach of loyalty 
theory for a bad faith failure to implement and oversee the 
corporation’s information systems and controls. The Caremark 
Court, however, described this theory as “possibly the most 
difficult theory in corporation law upon which a plaintiff might 
hope to win a judgment.” In fact, only a handful of Caremark 
cases have survived a motion to dismiss.

In analyzing the violations of Regulation 5.16 under the 
Caremark framework, Vice Chancellor Glasscock noted that 
“[i]t would be a perverse incentive indeed . . .  to hold directors 
responsible for knowledge of every regulation or law that 
might impact their entity[.]” But the Court acknowledged that 
Regulation 5.16 was different because “[t]he primary purpose 
of the Company was retail FX trading. The Company pursued 
clients explicitly on the ground that FXCM would hold them 
harmless for loss beyond investment, in contradistinction to 
competing FX brokers.” The Court also inferred that “based 
on the facts alleged and the Form 10-Ks, that the directors 
were aware of Regulation 5.16 and its prohibition on advising 
clients that the Company would limit trading loss.” Notably, 
the Court found that “the Regulation itself is so clear on its 
face that . . . it [is] reasonably likely that the directors knowingly 

condoned illegal behavior.” Accordingly, the Court found 
that the defendants faced a substantial likelihood of liability, 
excusing demand on the board.

The complaint also asserted claims that FXCM’s directors 
were conflicted with respect to a series of transactions that 
occurred after the Swiss National Bank event, including the 
approval of the $300 million loan from Leucadia on highly 
unfavorable terms. Notably, after the terms of the loan were 
disclosed to the market, a Citibank analyst commented that 
the deal “essentially wiped out” the value of FXCM’s stock. 
In its ruling on defendants’ motion to dismiss, the Court 
sustained these claims, holding that the alleged facts indicate 
that the transaction was not approved by a board with a 
majority of disinterested and independent directors, and that 
it is reasonably likely that entire fairness review will apply. 
Once the entire fairness standard is triggered, the corporate 
board has the burden to demonstrate that the transaction is 
inherently fair as to both fair dealing and fair price. 

For more information on FXCM, please contact Jorge Amador 
at jamador@saxenawhite.com.

1 698 A. 2d 959 (Del. Ch. 1996).

A Note to Our 
Clients & Friends
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“ Only in the darkness 
can you see the stars.”

– Martin Luther King Jr. 
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On September 20, 2017, the U.S. District Court for the District 
of Delaware unsealed a redacted version of Magistrate Judge 
Fallon’s Report and Recommendation granting the plaintiffs’ 
motion to compel the production of tens of thousands of 
documents over the objection of the Federal Reserve and the 
Office of the Comptroller of the Currency (“OCC”). Saxena 
White is serving as Co-Lead Counsel in this case on behalf 
of the plaintiffs and the class of Wilmington Trust investors.

The Magistrate’s unsealed report is the result of a motion to 
compel that the plaintiffs filed in August 2014. Wilmington 
Trust and several of the Defendants had been withholding 
documents on the basis of the bank examination privilege 
asserted by the Federal Reserve and the OCC. Governmental 
regulators assert the bank examination privilege in order to 
protect the free flow of information between banks and their 
regulators. The privilege belongs to the regulatory body 
asserting it, not the bank, and unlike the attorney-client 
privilege, it cannot be inadvertently waived. Compelling 
the production of such documents is a rare feat. These 
documents included examination reports of Wilmington Trust 
and a Memorandum of Understanding — an enforcement 
action imposed on banks with multiple serious deficiencies. 
These documents bore directly on our allegations that 
Wilmington Trust and the defendants materially understated 
its allowance for loan and lease 
losses and fraudulently concealed 
the deteriorating quality of its loan 
portfolio from investors. Over the 
course of the next several years, 
we engaged in multiple rounds 
of briefing and oral argument on 
the scope and applicability of the 
federal regulators’ assertions of 
privilege. Even after the report 
was first filed under seal, we had 
to fight for a year to unseal it and 
make it publicly available. 

The 25-page report contained two 
findings. First, Magistrate Fallon 
ruled that the federal regulators 
were improperly withholding 
many documents because those 
documents were not actually 

privileged. Second, to the extent the documents contained 
privileged information, Magistrate Fallon determined that 
good cause existed to override the privilege, requiring that 
the documents be produced to plaintiffs. The Report found 
that the withheld documents are “highly relevant” to our case 
because they are “indicative of Defendants’ knowledge of the 
Bank’s problems, the alleged misrepresentations and breach 
of fiduciary duty, and scienter.” The report goes on to explain 
that the regulators’ communications and recommendations 
are particularly relevant “in determining whether the Bank 
misrepresented or failed to disclose material facts in its 
public disclosures regarding its loan portfolios and banking 
practices.” 

Unsealing the Report is a significant achievement for us and 
for the prosecution of the Wilmington Trust case. It is an 
exceptional achievement and represents the culmination of 
a multi-year effort to relentlessly fight for the information and 
facts that are relevant to the prosecution of our case, and 
allows us to even more effectively prosecute the action on 
behalf of damaged investors.

For more information on Wilmington Trust, please contact 
Brandon Grzandziel at brandon@saxenawhite.com or Kathryn 
Weidner at kathryn@saxenawhite.com.

              Regulator Privilege 
Unveiled in the Wilmington 
Trust Litigation

CASE UPDATE
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During the first 
half of 2017, 
the number of 
securities class 

action filings was higher than in any equivalent period since 
the enactment of the Private Securities Litigation Reform 
Act of 1995 (“PSLRA”). For the first six months of 2017, over 
226 securities fraud class actions were initiated in federal 
court—a whopping 135% above the 1997-2016 semiannual 
average of 96 filings.1 This projects to a year-end total of over 
452 federal securities cases, an increase of 66% over 2016’s 
272 filings.2 

So why the large uptick? A major factor is the number of merger 
objection class actions filed in federal court (as opposed to 
state court) alleging violations of the federal securities laws. 
The surge in federal court merger objection filings is a result 
of a series of Delaware state court opinions that criticized so-
called disclosure-only settlements, culminating in the January 
2016 ruling in In re Trulia, Inc. Stockholder Litigation.3 The 
Trulia ruling made clear that Delaware Chancery Court 
judges would no longer approve many of the settlements 
that traditionally passed muster in Delaware state court. 
Because the majority of public companies are incorporated 
in Delaware, and many have bylaws requiring that corporate 
litigation be brought in the Delaware Court of Chancery, 
attorneys adapted to Trulia by filing in federal court and 
including federal proxy claims in their lawsuits (brought under 
Section 14 of the Exchange Act), thus bypassing Delaware.  

But even if merger suits are excluded, the number of 
traditional securities fraud filings is still at its highest level in 
many years. Based on the pace of filings in the first half of 
2017, the projected full year total of 264 traditional securities 
fraud class actions would far exceed the 192 lawsuits filed in 
2016 and would surpass the annual number of securities suits 
in every year since 2002.4

Many industry observers attribute this trend to the rising 
number of premature filings. As stated by Professor Joseph 

Grundfest, Director of the Stanford Law School Securities 
Class Action Clearinghouse, part of the spike in filings “seems 
to be attributable to a decline in the quality of complaints filed 
by attorneys who have recalibrated their business strategies 
to pursue a portfolio of cases with more remote payoffs 
because the costs of building such a portfolio remains low.”5 

Moreover, as discussed in our firm’s May 2017 newsletter, 
filing cases prematurely not only reduces the likelihood of 
success but also limits the active participation of institutional 
investors. However, in instances where premature filings later 
materialize into strong securities fraud claims, institutional 
investors are not left without recourse, as they have the 
option of opting-out of the class action and pursuing direct 
individual actions against the company and its executives.6

Another cause is the filing of lawsuits related to newsworthy 
events, such as the June 2017 Grenfell Tower fire in London, 
which resulted in an estimated 80 deaths.7 Several law firms 
filed complaints against Arconic, Inc., a metals manufacturing 
and engineering company that supplies building materials 
including Reynobond panels, a lightweight building cladding 
material that was inappropriately used on residential high-
rise towers, including Grenfell Tower.8 According to one of 
the complaints filed against Arconic, investigators believe 
that the speed with which the Grenfell Tower fire spread 
resulted from Arconic’s Reynobond siding, which engulfed 
the building in a cylinder of fire.

Suits based on business disruptions continue to be on the 
rise, as demonstrated by the recently disclosed Equifax data 
breach. Since revealing on September 7, 2017 that hackers 
accessed the personal data of 143 million U.S. consumers, 
Equifax has been hit with numerous class actions (including 
consumer and securities fraud class actions) related to the 
company’s failure to protect consumers’ sensitive information.9 
The data breach, one of the largest and most egregious in 
American history, targeted sensitive consumer information, 
including names, social security numbers, birth dates, 
addresses, and driver’s license numbers. Cyber attackers also 

Written by  
Dianne Anderson,  
Saxena White P.A.

Securities Class Action 
Filings at all Time High 
Saxena White Remains Committed  
to Zealous Advocacy
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gained access to 209,000 U.S. credit card numbers and the 
“personal identifying information” of roughly 182,000 U.S. 
customers currently involved in credit report disputes. 

The data breach, which was uncovered on July 29, 2017, 
occurred from mid-May through July 2017. Equifax’s 
complete failure to safeguard vitally important and 
confidential consumer data has garnered intense media 
attention and drawn heavy criticism from regulatory 
authorities. Amplified by the fact that one of Equifax’s main 
responsibilities is to safeguard the most intimate financial 
information of U.S. consumers, dozens of U.S. senators 
have asked the Department of Justice, the Securities and 
Exchange Commission, and the Federal Trade Commission 
to investigate the company and its practices. In addition, 
approximately 40 state attorneys general are investigating 
whether Equifax engaged in misconduct (Massachusetts has 

already committed to bringing suit) and over 23 consumer 
class actions have already been filed against the Company. 

Regardless of the trends, one thing stays the same: 
Saxena White remains committed to quality litigation and 
effectively monitoring and pursuing only viable claims on 
behalf of clients. We take a selective approach to litigation, 
recommending only a few fraud cases per year and litigating 
them aggressively. Our careful selection criteria has recently 
resulted in several significant settlements, including In re 
Rayonier Inc. Securities Litigation, Case No. 14-cv-01395 
(M.D. Fla.) (achieving the second largest securities class 
action settlement in the history of the Middle District of 
Florida, on behalf of a class that was comprised of over 80% 
institutional investors) and In re Brixmor Property Group 
Securities Litigation, Case No. 16-cv-2400 (S.D.N.Y.) (settling 
the Action for a cash payment of $28 million for the benefit 
of the settlement class prior to completion of the motion to 
dismiss briefing). Saxena White has a conservative approach 
to litigation with a proven successful track record and will 
continue to do so for years to come.

1  “Securities Class Action Filings—2017 Midyear Assessment,” 
Cornerstone, July 25, 2017, https://www.cornerstone.com/
Publications/Press-Releases/Federal-Class-Action-Securities-
Fraud-Filings-Hit-Record-Pace-in-First-Half-2017.  

2  Kevin LaCroix, “Cornerstone Research: First Half Securities Suit 
Filings at Record Pace,” The D&O Diary, July 25, 2017, http://
www.dandodiary.com/2017/07/articles/securities-litigation/
cornerstone-research-first-half-securities-suit-filings-record-pace/.

3  See e.g., In re Trulia, Inc. Stockholder Litig., C.A. No. 10020-CB 
(Del. Ch. Jan. 22, 2016).

4  Kevin LaCroix, “First Half 2017 Securities Suit Filings Continue at 
Exceptional Levels,” The D&O Diary, July 5, 2017, http://www.
dandodiary.com/2017/07/articles/securities-litigation/first-half-
2017-securities-suit-filings-continue-exceptional-levels/.

5  Jason Milch and Terri Viera, “Federal Class Action Securities 
Fraud Filings Hit Record Pace in First Half of 2017,”  Cornerstone, 
July 25, 2017, https://www.cornerstone.com/Publications/
Press-Releases/Federal-Class-Action-Securities-Fraud-Filings-Hit-
Record-Pace-in-First-Half-2017.

6  Id.
7  “London Fire: A Visual guide to what happened at Grenfell 

Tower,” BBC News, Aug. 4, 2017, http://www.bbc.com/news/uk-
40301289.

8  See e.g., Howard v. Arconic Inc. et al., Case No. 2:17cv01057 (D. 
Pa.); Sullivan v. Arconic, Inc. et al. 1:17cv05456 (S.D.N.Y.).

9  See Sept. 7, 2017 Equifax press release.
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Minding the 
“Ascertainability”  

of a Class

While most federal circuits agree that Rule 23 of the Federal 
Rules of Civil Procedure imposes an implied “ascertainability” 
requirement for class certification, a growing circuit split has 
emerged regarding the level of scrutiny courts should apply 
when determining if that requirement has been met. In this 
article, we discuss the circuit split, the impact of the Second 
Circuit’s recent decision on the issue in In re Petrobras 
Securities Litigation, and provide guidance on what class 
action litigants may expect going forward. 

The Circuit Split
Courts in the First, Third, Fourth and Eleventh Circuits 
apply a “heightened” ascertainability requirement. In these 
circuits, courts require that (1) the class can be defined 
by objective criteria; and that (2) determining who is in 
the class is “administratively feasible.”1 As explained by 

the Third Circuit in Carrera v. Bayer Corp., in order to be 
“administratively feasible,” “identifying class members [must 
be] a manageable process that does not require much, if 
any, factual inquiry” – meaning “[a] plaintiff does not satisfy 
the ascertainability requirement if individualized fact-finding 
or mini-trials will be required to prove class membership.”2 
For example, in Carrera, the plaintiff proposed a class of all 
purchasers of WeightSmart in Florida from 2003 to 2007. 
The Third Circuit concluded that because retailer records or 

consumer affidavits could not reliably identify class members, 
the class was not “administratively feasible,” and therefore 
not ascertainable.3   

In contrast, courts in the Sixth, Seventh, Eighth, and Ninth 
Circuits (and recently, the Second Circuit, discussed below) 
require only that the class can be defined by objective criteria, 
and not that the plaintiff also make a showing of “administrative 
feasibility.” For example, in Briseno v. ConAgra Foods, 
Inc., the Ninth Circuit determined that the proposed class 
– consisting of consumers in eleven states who purchased 
Wesson-brand cooking oils labeled “100% Natural” during 
the relevant period – was sufficiently ascertainable because 
it was defined by objective criteria. In so holding, the Ninth 
Circuit rejected ConAgra’s argument that there was “no 
administratively feasible way to identify members of the 
proposed class[] because consumers would not be able to 
reliably identify themselves as class members.”4 Similarly, in 
Sandusky Wellness Center, LLC v. Medtox Scientific, Inc., the 
Eight Circuit determined that a proposed class of persons 
who received fax messages from Medtox regarding lead 

testing services within a four-year period was sufficiently 
ascertainable, rejecting Medtox’s argument that identifying 
class members was not “administratively feasible” because 
multiple persons could claim that they were the recipient of 
the fax (such as the subscriber to the fax number, the owner 
of the fax machine, etc.).5 

The Third Circuit has provided three main reasons for its 
“heightened” approach: (1) to mitigate administrative 
burdens; (2) to safeguard the interest of class members who 

Written by  
Lester Hooker and Kyla Grant, 
Saxena White P.A.

continued on next page 
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may want to opt out; and (3) to protect the due process rights 
of defendants, i.e., their ability to challenge whether class 
members are actually part of the class. Courts that reject the 
Third Circuit’s approach have reached the conclusion that 
“Rule 23’s enumerated criteria” – namely the “manageability” 
and “predominance” requirements – “already address the 
interests that motivated the Third Circuit,” rendering the 
“administrative feasibility” requirement unnecessary.6  

The Second Circuit’s Recent Decision in Petrobras 
In Petrobras, a securities fraud class action brought 
under Section 10(b) of the Securities Exchange Act of 
1934 (“Exchange Act”), the Second Circuit joined the 
“growing consensus” of circuits rejecting the Third Circuit’s 
“heightened” approach.7 Plaintiffs sought to certify two 
classes of purchasers who acquired securities of Petrobras, 
a Brazilian petroleum company. Defendants argued that 
ascertaining the classes was not “administratively feasible” 
because Petrobras’ securities did not trade on a domestic 
exchange, requiring the court to conduct individual inquiries 
of the domesticity of each class member’s transaction under 
the Supreme Court’s decision in Morrison v. Australia Bank 
(which held that the Exchange Act only applies to securities 
listed on a domestic exchange or purchased in domestic 
transactions).8 

The Second Circuit rejected Defendants’ argument, 
determining that there is no “freestanding” requirement of 
“administrative feasibility” under Rule 23.9 In so holding, the 
court reasoned that such a requirement would “duplicate” 
Rule 23’s manageability requirement, with one important 
difference: manageability is “comparative in nature,” 
requiring the court to weigh administrative feasibility against 
the benefits of the class action mechanism. A separate 
“administrative feasibility” requirement would, in contrast, 
create an “absolute standard” since it would be considered 
in a “vacuum.”10 This heightened scrutiny would also 
“encroach[] on territory belonging to the predominance 
requirement,” another “comparative standard” under which 
courts weigh whether a proposed class would “require 
highly individualized determinations of member eligibility.”11 

The court thus concluded that ascertainability is a “modest 
threshold requirement” that “will only preclude certification 
if a proposed class definition is indeterminate in some 
fundamental way,” i.e., if it fails to offer “a clear sense of who 
is suing about what.”12  

Ultimately, however, while the court determined that 
the proposed classes were sufficiently ascertainable 
using objective criteria, the plaintiffs did not satisfy the 
predominance requirement because the individual inquiries 
of class members’ transactions were not subject to class-wide 
evidence of domesticity.13

Conclusion
In light of the sharp and growing circuit split over whether 
a heightened ascertainability standard applies at class 
certification, the issue appears destined for Supreme Court 
review. Much will depend on how much deference the Court 
gives to the language of Rule 23 and its direction to engage 
in a comparative analysis when determining whether to 
certify a class, versus the policy concerns enumerated by the 
Third Circuit. For now, class action litigants should be mindful 
of the heightened ascertainability requirement in certain 
circuits. However, even when bringing suit in a circuit that has 
rejected the heightened approach, litigants should assess 
whether the “administrative feasibility” of their proposed 
class (or lack thereof) may nonetheless affect their ability to 
satisfy the manageability or predominance requirements of 
Rule 23.

Lester Hooker is a Director at Saxena White P.A. in Boca 
Raton, Florida. Kyla Grant is an associate at Saxena White 
P.A. in White Plains, New York.14

1 See Byrd v. Aaron’s Inc., 784 F.3d 154, 163 (3d Cir. 2015).
2 727 F.3d 300, 307-08 (3d Cir. 2013).
3 Id. at 308-309.
4 844 F.3d 1121 at 1124 (9th Cir. 2017).
5 821 F.3d 992, 997 (8th Cir. 2016).
6 See, e.g., Briseno, 844 F.3d at 1127.
7 862 F.3d 250, 265 (2d Cir. 2017). 
8 Id. at 264.
9 Id.
10 Id. at 267-68. 
11 Id.
12 Id. at 269.
13 Id. at 272.  
14  A condensed version of this article appears in the Fall 2017ABA 

Class Action & Derivative Newsletter.
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Discovery in 
securities litigation 
usually proceeds 
on a somewhat 

predictable path: defendants will produce documents, 
answer interrogatories, and testify at depositions. There may 
be disputes as to the scope of the case or the relevance 
of potential evidence, and defendants will undoubtedly 
couch their answers in a bevy of objections and limitations, 
but discovery proceeds more or less as expected. But what 
happens if the same individuals are facing not only civil 
liability, but are also charged with criminal conduct as well? 
Everyone who has watched a police drama on television 
knows that the Fifth Amendment prohibits the government 
from compelling a person to incriminate himself or herself – 
and, importantly, that in a criminal trial, a jury cannot use a 
defendant’s invocation of the Fifth Amendment as evidence 
of guilt. 

But the rules are different in a civil action. The Supreme Court 
has held that in civil litigation, the Fifth Amendment does 
not forbid an adverse inference against a defendant who 
refuses to testify while invoking the Fifth Amendment.1 In 
other words, a defendant may invoke the Fifth Amendment 
in response to deposition questioning or interrogatories in a 
civil case, but the plaintiff can then ask the court to take that 
Fifth Amendment invocation as evidence of the defendant’s 
culpability. Courts have explained the difference in the 
treatment of the refusal to testify as stemming from the more 
equal footing between civil plaintiffs and defendants, and in 
the consideration that a defendant’s invocation of the Fifth 
Amendment should not impair another party’s right to a fair 
proceeding.2

Certain restrictions apply, of course. A plaintiff cannot gain 
an adverse inference simply by asking if the defendant 
committed the securities fraud as alleged. Courts have held 
that adverse inferences can only be drawn when independent, 
corroborating evidence exists.3 In fact, courts have held 
that if the defendant’s invocation of the Fifth Amendment 
has sufficient probative value, the trial court may abuse its 
discretion by excluding evidence of the invocation.4 Further, 
each inference must be analyzed on its own, though courts 
have explained that this does not mean on a question-by-
question basis.5 

The defendant therefore finds himself or herself in an 
undesirable position: if he or she chooses to invoke the Fifth 
Amendment during civil discovery, that will be offered as 
evidence of culpability in the civil action. But if the defendant 
chooses to testify during civil discovery, that testimony may 

amount to admissions of criminal conduct that can be used 
against the defendant in the criminal case. What does this 
mean for a securities fraud plaintiff that wants to pursue 
discovery of a defendant who has also been criminally 
charged? 

Often, it means that the defendant will attempt to sidestep the 
situation altogether and move to stay any civil proceedings 
pending resolution of the criminal proceedings. But courts 
have recognized that the Constitution does not afford 
a defendant an absolute right to not be forced to choose 
between testifying in a civil matter and invoking the Fifth 
Amendment.6 Courts have used several different balancing 
tests but generally consider the following factors:

   •  the extent to which the issues in the civil and criminal 
cases overlap; 

   •  the status of the criminal case, especially whether the 
defendant has been indicted; 

   •  the private interests of the plaintiff in proceeding 
expeditiously weighed against the harm to the plaintiff 
caused by the delay; 

   •  the private interests of and burden to the defendants; 

   •  the interests of the court; and 

   •  the public interest.

The two most important factors are generally considered to 
be the overlap between the civil and criminal matters and 
whether an indictment has been issued in the parallel criminal 
proceeding.7

It is not uncommon for a court, considering these factors, 
to order that civil discovery proceed on a parallel track with 
the criminal action. If the defendant chooses to invoke the 
Fifth Amendment in those circumstances – and they almost 
always do – the deposition itself takes on a different tone. 
Thinking strategically, a plaintiff’s attorney can position his 

continued on next page
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or her case so that inferences are raised on multiple issues, 
but adverse inferences cannot be drawn from questions that 
have not been asked. A plaintiff’s attorney must therefore 
take care, both to not forget to ask any important questions, 
but also to thoroughly examine and consider even the tiniest 
pieces of evidence that must be adduced to ultimately prove 
the plaintiff’s claims. The defendant, meanwhile, must take 
care to not waive his or her Fifth Amendment privilege in 
answering any questions. Even a question as innocuous as, 
“What was your role at the company,” could conceivably 
furnish a link in the chain of evidence that could lead to 
prosecution.8 Once waived, the Fifth Amendment can no 
longer be invoked by the defendant, and the defendant will 
be compelled to provide answers which can be used against 
him in the criminal case. The exact scope of the waiver is a 
hotly contested, fact-specific issue, it is not a position that a 
defendant or defendant’s counsel wants to find themselves in. 

Though situations where a defendant invokes the Fifth 
Amendment in civil discovery are relatively infrequent, they 
pose unique issues for all parties involved. Some attorneys 
will go their entire career without encountering a civil 

defendant who invokes the Fifth Amendment, but it can be 
a critical part of a trial and very damaging to a defendant. 
Whether representing the plaintiff or the defendants, counsel 
should be prepared if they ever find themselves in this unique 
situation.  

1 Baxter v. Palmigiano, 425 U.S. 308 (1976). 
2 Serafino v. Hasbro, Inc., 82 F.3d 515 (1st Cir. 1996). 
3  See, e.g., Doe ex rel. Rudy-Glanzer v. Glanzer, 232 F.3d 1258 (9th 

Cir. 2000); Nat’l Acceptance Co. v. Bathalter, 705 F.2d 924 (7th 
Cir. 1983). 

4 Hinojosa v. Butler, 547 F.3d 285, 291 (5th Cir. 2008).
5 SEC v. Jasper, 678 F.3d 1116 (9th Cir. 2012).
6  Louis Vuitton Malletier S.A. v. LY USA Inc., 676 F.3d 83 (2d Cir. 

2012). 
7  E.g., Volmar Dist., Inc. v. New York Post Co., 152 F.R.D. 36 

(S.D.N.Y. 1993).
8 See, e.g., Hoffman v. United States, 341 U.S. 479 (1951).

On October 4, 2017, Judge Jon S. Tigar of the U.S. District 
Court for the Northern District of California delivered yet 
another resounding victory to the plaintiffs in In re Wells Fargo 
& Company Shareholder Derivative 
Litigation, Case No. 3:16-cv-05541 (N.D. 
Cal.). The Court denied the Defendants’ 
motions to dismiss as to the majority of 
the claims brought against current and 
former Wells Fargo & Co. top executives 
and directors, including current Wells 
Fargo Chief Executive Officer Tim Sloan, 
over the Bank’s fraudulent account 
scandal. Saxena White and Lieff Cabraser 
Heimann & Bernstein are serving as co-lead counsel in the 
action on behalf of two institutional investors.

As discussed in our May 2017 newsletter, Plaintiffs allege 
that Defendants failed to adequately safeguard Wells Fargo’s 
interests and compliance with applicable laws, encouraged 
and failed to address the fraudulent account creation 
scheme, and caused the Company to issue purportedly 
false and misleading quarterly and annual reports and proxy 
statements.

Judge Tigar found in his October 4, 2017 Order that Plaintiffs’ 
“extensive and detailed allegations” specifically showed that 
the executives and directors made false statements about 

the scheme in the Bank’s filings to the U.S. Securities and 
Exchange Commission. Specifically, the Court found that 
“Defendants knew of, but failed to disclose, a fraudulent 

business practice that put the company 
at material risk – namely, the fraudulent 
account-creation scheme.” Further, he 
added that “[j]ust as it is implausible that 
the Director Defendants were unaware 
of the account-creation scheme given 
the extent of the alleged fraud and the 
number of red flags, it is implausible 
that Wells Fargo’s senior management, 
involved in the day-to-day operations of 

the bank and with greater access to the underlying cross-
sell metrics and employee whistleblower complaints than 
independent board members, was unaware of the alleged 
fraud.”

The ruling came a day after CEO Sloan testified before 
Congress. During the two hour testimony, the Senate 
Banking Committee repeatedly questioned Sloan about the 
illicit account creation scheme, including “how and why this 
activity went on for so long.” 

For more information on Wells Fargo, please contact Lester 
Hooker at lhooker@saxenawhite.com

                    Wells Fargo Derivative Action:  
Plaintiffs Overcome Directors’ Motion to Dismiss

CASE UPDATE
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In July 2017, SEC 
C o m m i s s i o n e r 
Michael Piwowar 
raised the specter 

of a new threat to the viability of shareholder class actions. 
Speaking at the conservative-leaning Heritage Foundation, 
Piwowar remarked, “For shareholder lawsuits, companies can 
come to us [the SEC] to ask for relief to put in mandatory 
arbitration into their charters.”1 Mandatory arbitration clauses 
in corporate charters or bylaws, if upheld by courts, would 
make securities class actions virtually impossible to bring. 

The concept of a mandatory arbitration provision in a charter 
or bylaw is not new and has been debated for decades, but 
Piwowar’s remark represents a potential reversal of earlier 
SEC policy, which had disfavored mandatory arbitration 
provisions. In 2012, for example, 
the SEC refused to accelerate 
the registration statement for the 
IPO of Carlyle Group LP after the 
private equity group attempted 
to include a mandatory arbitration 
provision in its charter. The Carlyle 
Group ultimately removed the 
provision under pressure from 
the SEC, activist investors, and 
several U.S. Senators, among others.2 And in 2013, when 
Select Income REIT adopted a shareholder arbitration bylaw, 
the SEC requested that the Company comment on how the 
provision was consistent with Section 14 of the Securities 
Act, which prohibits waiver of compliance with the Securities 
Act by contract. Select Income REIT responded by revising 
its bylaws to exclude disputes arising under the federal 
securities laws from mandatory arbitration.3 

SEC Chairman Jay Clayton has still not officially endorsed 
Piwowar’s statement, but a few days earlier Clayton had 
spoken generally about his desire to reduce regulatory 
burdens on public companies.4 While Piwowar’s comment 
alone does not change the legal landscape for mandatory 
arbitration provisions in corporate charters and bylaws – 
which remains murky – the comment may signal the removal 
of another barrier to the enactment of such provisions, since 
it suggests the SEC will no longer disfavor them. 

The enforceability of mandatory arbitration clauses and/
or class action waivers tied to securities would implicate a 

tangled web of federal and state legal questions, and it’s 
difficult to predict exactly how such questions would be 
resolved. But it’s worth noting that the current Supreme Court 
is clearly pro-business, pro-arbitration, and not favorable to 
class actions. 

The Supreme Court has, in recent years, read the Federal 
Arbitration Act expansively, and has upheld arbitration 
clauses in other types of mass contracts (like consumer 
contracts).5 And, following the Supreme Court’s decision 
in Concepcion, federal courts have rejected challenges to 
mandatory arbitration clauses in most contexts. 

At the same time, a question arises as to whether parties really 
“consent” to an arbitration agreement merely by purchasing 
a security, i.e. whether the purchase really creates a contract. 
Courts in Delaware – the state in which most publicly traded 

companies are incorporated – have upheld corporate bylaws 
that require shareholder litigation to take place in a particular 
forum, reasoning that “bylaws, together with the certificate 
of incorporation and the broader DGCL [Delaware General 
Corporation Law], form part of a flexible contract between 
corporations and stockholders.”6 But at least one federal 
district court has taken a different view, reasoning that a 
company “cannot persuasively contend that its bylaws are 
like any other contract…while simultaneously arguing that it 
was permitted under corporate law to amend those bylaws 
in a manner that it could not have achieved under contract 
law.”7 Thus, entry into such a “flexible contract” might not 
constitute sufficient consent to make an arbitration clause 
enforceable. 

Further, even under Delaware law, it’s not clear that the 
“flexible contract” theory extends to stockholders who 
purchased stock based on false and misleading statements. 
When Delaware codified the ability of corporations to 
include forum-selection provisions in their certificates of 

Commissioner Signals  
Shift in SEC Policy 
on Securities Arbitration Clauses

continued on page 12

Written by  
Joshua Saltzman,
Saxena White P.A.
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Saxena White Welcomes  
Kyla Grant, Joshua Saltzman & Kenneth Rehns

Kyla Grant has extensive experience in 
federal securities class action suits, securities 
enforcement, and complex commercial 
litigation in both federal and state courts. 
Before joining Saxena White, Ms. Grant 
practiced securities litigation at two top-

ranked global law firms, Shearman & Sterling LLP and 
WilmerHale.

Mrs. Grant graduated from the University of Hawai’i at Manoa 
with distinction in 2004, where she received a Bachelor of 
Arts degree, majoring in both English and Political Science. 
She received her Juris Doctor degree from the University of 
Virginia School of Law in 2008. While attending law school, 
she was a recipient of the Dean’s Scholarship, was appointed 
as a Dillard Fellow (a role in which she worked with first year 
students to improve their persuasive writing skills), and was 
an Articles Editor for the Virginia Journal of International Law.

Ms. Grant is a member of the New York Bar and the United 
States District Court for the Southern District of New York.

Joshua Saltzman focuses his practice on 
securities and derivative litigation. Before 
joining Saxena White, Mr. Saltzman litigated 
investor class actions, opt-out securities 
actions and derivative actions at two boutique 
law firms in New York City.

Mr. Saltzman received a Bachelor of Arts degree in English 
from Rutgers University in 2002, and a Juris Doctor degree 
from Brooklyn Law School in 2011, graduating magna cum 
laude. During law school, Mr. Saltzman served as an editor 
on the Brooklyn Law Review, where he published a note, 
and interned for the Hon. Victor Marrero in the United States 
District Court for the Southern District of New York.

Mr. Saltzman is a member of the New York Bar, the United 
States District Court for the Southern District of New York, 
and the United States Court of Appeals for the Third Circuit.

Kenneth M. Rehns represents institutional 
and individual investors in state and federal 
securities litigations nationwide. His work 
includes complex shareholder class-actions 
and individual actions, shareholder derivative 
actions and merger and proxy challenges. 

Prior to joining Saxena White, Mr. Rehns was a Senior 
Associate at Cohen Milstein Sellers & Toll PLLC, a well-known 
national securities litigation firm where he was as an active 
member of litigation teams that recovered nearly $2 billion 
on behalf of investors and achieved meaningful corporate 
reforms over the span of just eight years, including cases 
against Countrywide Financial Corp. ($500 million recovery), 
Royal Bank of Scotland (a $275 million recovery), Bear 
Stearns ($505 million recovery), Credit Suisse (a $110 million 
recovery), IntraLinks Holdings (a $14 million recovery) and 
Ally Securities, Citigroup, Deutsche Bank, Goldman Sachs 
and UBS Securities (a $335 million recovery).

Mr. Rehns has been regularly recognized for his legal abilities 
as well. Before moving to South Florida in mid-2017, Mr. 
Rehns was selected as a Rising Star in Securities Litigation by 
SuperLawyers Magazine in 2015, 2016, and 2017 in the New 
York Metro Area.

Mr. Rehns earned his Bachelor of Business Administration 
degree from The George Washington University in 2005 
with a concentration in Business, Economics and Public 
Policy, graduating with honors. He received his Juris Doctor 
from the Syracuse University College of Law in 2008, again 
graduating cum laude. During law school, Mr. Rehns served 
as an Associate Editor of the Syracuse University Journal 
of International Law and Commerce and a member of the 
Business and Community Development Law Clinic.

Mr. Rehns is a member of the New York Bar, New Jersey and 
Florida Bars. He is admitted to the United States Court of 
Appeals for the Second Circuit and the United States District 
Courts for the Southern District of New York and the District 
of New Jersey.

we are moving
O U R  N E W  A D D R E S S :

150 East Palmetto Park Road, Suite 600, Boca Raton, FL 33432
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Commissioner Signals Shift in SEC Policy...  continued from page 9

incorporation or bylaws, it specified that the law applied to 
“internal corporate claims” that are “based upon a violation of 
a duty by a current or former director or officer or stockholder 
in such capacity,” i.e. the type of breach of fiduciary duty 
claims typically brought in a derivative proceeding or a class 
action challenging a merger.8 Thus, Delaware seems to have 
excluded class actions under the federal securities laws, and 
such class actions might not be impacted by a forum selection 
provision adopted under Delaware law. 

The Delaware legislature has also recently acted to protect 
the ability of shareholders to bring class action lawsuits by 
prohibiting fee-shifting bylaws.9 The Delaware legislature 
might therefore do the same with mandatory arbitration or 
class-action-waiver bylaws. But even if Delaware courts or 
the Delaware legislature act to protect stockholders’ ability 
to bring class actions, there is the potential for a “race to 
the bottom” in which other jurisdictions allow corporations to 
include arbitration clauses in their charters or bylaws in order 
to attract corporations. 

Further, there is a possibility that any relevant state law could 
be preempted by the federal securities laws and/or the 
Federal Arbitration Act. In other contexts, federal courts have 
found that neither the Securities Act nor the Exchange Act 
bar an agreement requiring arbitration of claims arising under 
the securities laws. In those cases, however, the relevant 
arbitration provision was in an express written contract rather 
than a corporate charter or bylaw.10

Ultimately, the best way for investors to protect their rights 
as shareholders is to advocate for them, both to securities 
issuers and to governing bodies and agencies. Institutional 
investors can make it known to issuers and underwriters 
that they won’t invest in IPOs of companies whose charters 
include arbitration provisions. Institutional investors can also 
advocate against amendments to bylaws that would enact 
arbitration provisions. Public companies might ideally prefer 
a world in which they were never sued for securities fraud, but 
it’s unlikely they’ll risk their ability to raise capital to get there.

1  https://www.reuters.com/article/us-usa-sec-arbitration/u-s-secs-
piwowar-urges-companies-to-pursue-mandatory-arbitration-
clauses-idUSKBN1A221Y.

2  https://dealbook.nytimes.com/2012/02/03/carlyle-drops-
arbitration-clause-from-i-p-o-plans/?mcubz=0.

3  Letter from John C. Popeo, Treasurer & Chief Fin. Officer, Select 
Income REIT to Jennifer Monick, Senior Staff Accountant, Div. of 
Corp. Fin., SEC (Apr. 19, 2013), archived at http://perma.cc/68VJ-
WLYM; Select Income REIT, Amended and Restated Bylaws, 
Current Report (Form 8- K), Exhibit 3.2 (May 16, 2013), archived at 
http://perma.cc/53MB-8SXK.

4  https://www.sec.gov/news/speech/remarks-economic-club-new-
york

5  AT&T Mobility LLC v. Concepcion, 563 U.S. 333, 340, 131 S. Ct. 
1740, 1746, 179 L. Ed. 2d 742 (2011).

6  Boilermakers Local 154 Ret. Fund v. Chevron Corp., 73 A.3d 934, 
939 (Del.Ch.2013).

7  Galaviz v. Berg, 763 F. Supp. 2d 1170, 1175 (N.D. Cal. 2011).
8 8 Del.C. § 115.
9 8 Del.C. § 109(b) (effective August 1, 2015). 
10  See Rodriguez de Quijas v. Shearson/Am. Exp., Inc., 490 

U.S. 477, 109 S. Ct. 1917, 104 L. Ed. 2d 526 (1989) (holding 
predispute agreement to arbitrate Securities Act claims was 
enforceable, and recognizing the same had been held with 
respect to Exchange Act claims, notwithstanding Section 14 of 
the Securities Act and Section 29(a) of the Exchange Act). 

https://www.reuters.com/article/us-usa-sec-arbitration/u-s-secs-piwowar-urges-companies-to-pursue-mandatory-arbitration-clauses-idUSKBN1A221Y
https://www.reuters.com/article/us-usa-sec-arbitration/u-s-secs-piwowar-urges-companies-to-pursue-mandatory-arbitration-clauses-idUSKBN1A221Y
https://www.reuters.com/article/us-usa-sec-arbitration/u-s-secs-piwowar-urges-companies-to-pursue-mandatory-arbitration-clauses-idUSKBN1A221Y
https://dealbook.nytimes.com/2012/02/03/carlyle-drops-arbitration-clause-from-i-p-o-plans/?mcubz=0
https://dealbook.nytimes.com/2012/02/03/carlyle-drops-arbitration-clause-from-i-p-o-plans/?mcubz=0
http://perma.cc/53MB-8SXK
https://www.sec.gov/news/speech/remarks-economic-club-new-york
https://www.sec.gov/news/speech/remarks-economic-club-new-york
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 “ Saxena White dedicates this section to all  
of those affected by the recent hurricanes.

   We’ve worked hard with clients and 
employees to minimize any unnecessary  
stress during this difficult time.

   But where there are difficult times, there  
are also acts of compassion.

   In this section we would like to highlight  
the personal experiences of those who 
weathered the storm, and those who rose  
to the occasion.”

Saxena White 
in the Community
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On September 20, 2017, Hurricane 
Maria made landfall in Puerto Rico as 
a Category 4 storm with sustained 
winds of 155 mph. Hurricane Maria, the 
most powerful storm to strike the U.S. 
territory in nearly 90 years, crippled 
Puerto Rico’s telecommunications 
systems, destroyed its power grid, and 
left communities facing widespread 
devastation. Residents were left 
scrambling for essential supplies, such 
as water, food, fuel and cash. Some 
areas of Puerto Rico are likely to be 
without electricity for 4 to 6 months. 
And according to some estimates, 
Hurricane Maria could cost Puerto Rico 
as much as $95 billion in damage.

The devastation in Puerto Rico hit 
particularly close to home for me. 
I was born and raised on the island, 
and the majority of my friends and 
family still live in Puerto Rico. I 
recall speaking with my father, 
who lives in San Juan, countless times 
during the course of the storm. Just a 
few hours into the hurricane, his storm 
shutters had flown off and the sliding 
doors in his living room had shattered. 
Thankfully, he was able to make it 
through the hurricane unharmed. When 
we spoke the following morning, he 
mentioned that the devastation on the 
island was “unlike anything he had ever 
seen.”

My father-in-law, who is a member of 
the Puerto Rico State Guard, described 
how thousands of residents in the 
island’s mountainous regions were 

isolated and unable to leave their towns 
to gather food and water. After the 
passage of Hurricane Maria, running 
water was knocked out for more than 
half of the island’s 3.4 million residents, 
leaving medical experts concerned 
about a possible spike in infectious 
diseases in the coming weeks. The lack 
of electricity and running water has also 
shattered Puerto Rico’s health system, 
with the primitive conditions at some of 
the island’s hospitals leading to patient 
deaths.

However, despite the daunting task 
that lies ahead, Puerto Rico will surely 
come out of this stronger than ever. 

Although the storm has passed, 
destruction lingers and returning to 
life-as-normal is no easy feat. Roofing 
companies and other contractors are 
backed up until next year, and many 
residents in Florida would be without 
help until 2018 if it wasn’t for the efforts 
of volunteer organizations. Recently, 
our very own attorney Jorge Amador 
volunteered his time, as well as blood, 
sweat, and tears, to the Hurricane Irma 
disaster relief efforts. 

Jorge joined up with Team Rubicon 
– a non-profit organization with two 
objectives: helping disaster areas and 
helping veterans. Having attended 
Norwich University, Jorge appreciates 
the sense of comradery Team Rubicon 
provides and recalls a “Welcome to 

the Tribe” mentality extended to all 
volunteers, regardless of background. 

He was on the ground with them, 
participating in recovery operations 
and rebuilding the communities in 
Brevard County. “It’s run like a military 
organization” says Jorge “where you 
feel like there’s nothing you can’t do.” 

No job too dirty, volunteers assisted in 
anything ranging from muck-ups and 

roof tarping, to operating chainsaws 
and managing software. 

Jorge has been amazed at the amount 
of appreciation he’s received from 
the local people. During his time 

From Compassion to Action: Rebuilding Florida

Written by  
Manuel Miranda,  
Saxena White P.A.

continued on next page

“I am so thankful to all of you who go out of your 
way to help others. It restores my faith in people. 

You have relieved a lot of stress for me by tarping my 
roof and keeping my home safe… bless you all!”

-  Anonymous letter from Brevard County local to Jorge Amador
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volunteering, Jorge was part of an 
assessment team where he got to work 
face to face with those most affected by 
the storm. Seeing many families with 
broken homes, he wishes more people 
knew just how much four days’ worth of 

volunteering can change someone’s life. 
Saxena White is proud to have selfless 
employees like Jorge and appreciates 
everything he’s done for our community. 

FLORIDA PUBLIC PENSION 
TRUSTEES ASSOCIATION 

WINTER TRUSTEES SCHOOL
Orlando, Florida

January 28-31, 2018

NATIONAL ASSOCIATION 
OF PUBLIC PENSION 
FUND ATTORNEYS 

2018 WINTER SEMINAR
Tempe, Arizona

February 21-23, 2018

NATIONAL ASSOCATION 
OF ATTORNEYS GENERAL 

WINTER MEETING
Washington, DC

February 26-28, 2018

GEORGIA ASSOCIATION 
OF PUBLIC PENSION TRUSTEES 

5TH ANNUAL 
TRUSTEES SCHOOL

Macon, Georgia
March 19-21, 2018

NATIONAL CONFERENCE 
ON PUBLIC EMPLOYEES 
RETIREMENT SYSTEMS 

2018 ANNUAL CONFERENCE
New York, New York

May 13-16, 2018

continued from previous page

Saxena White 
in the Community

Team Rubicon’s story began in 2010 with 
two missions in mind: helping disaster 
areas and helping veterans. They have 
helped reintegrate veterans into society 
and reestablish a sense of purpose that 
many have lost. Combining the skills 
and expertise from military personnel 
with those of first responders, Team 
Rubicon has quickly risen the ranks of 
world relief organizations. 

For those we can’t directly help we 
rely on selfless employees like Jorge 
and inspiring volunteers like those at 
Team Rubicon. Because of their vital 
contribution to rebuilding Florida, 
Saxena White has decided to create 

a fundraising page in their honor. The 
company plans on matching every dollar 
donated to this fund, in hopes that any 
future disaster will be met head on by a 
strong and prepared Team Rubicon. 

You can find Saxena White’s Disaster 
Relief Fund at fundraise.teamrubiconusa.
org/saxenawhite or go to our website at 
www.saxenawhite.com and follow the 
link we’ve provided.

Saxena White looks forward to matching 
your contribution! We truly appreciate 
any support you can provide to this 
great cause.

The New Face of Disaster Relief:  
Team Rubicon

http://fundraise.teamrubiconusa.org/saxenawhite
http://fundraise.teamrubiconusa.org/saxenawhite
http://www.saxenawhite.com

