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Plaintiff Defeats Motion to  
Dismiss in New Senior  
Shareholder Derivative Action
On February 20, 2018, the Delaware Court of Chancery denied in its entirety 
the defendants’ motion to dismiss in John Cumming v. Wesley R. Edens, et al., a 
shareholder derivative action filed against the directors of real estate investment 
trust New Senior Investment Group, Inc. Vice Chancellor Joseph R. Slights’ 75-
page opinion recognized that New Senior’s board of directors suffered from 
numerous conflicts of interest, concluding, “It can be reasonably inferred from 
these allegations that New Senior’s directors engaged in an unfair process when 
negotiating and approving the challenged transactions.”1 Saxena White is serving 
as co-lead counsel in the case, along with co-counsel Bernstein Litowitz Berger & 
Grossman and Friedlander & Gorris.

New Senior is a publicly 
traded real estate 
investment trust (a “REIT”) 
specializing in senior living 
properties. The company 
is managed (and partially 
owned) by Fortress 
Investment Group, 
a global investment 
management firm. As New 
Senior’s manager, Fortress 
dominates the company’s 
board and its executive 
team: Fortress co-founder 

Wesley Edens is New Senior’s Chairman, and Fortress managing director Susan 
Givens serves as New Senior’s CEO. Though these two directors have a fiduciary 
duty to act in the best interest of New Senior, their long-standing ties to Fortress 
mean that their loyalties are divided. This management structure exposes New 
Senior to the risk that these insiders will manipulate the company to serve Fortress’ 
interests. And that is exactly what happened here.

In June 2015, the board of directors of New Senior approved the purchase of a 
portfolio of 28 senior-living properties for $640 million from Holiday Retirement. The 
majority owner of Holiday Retirement was none other than Fortress, representing 
a classic self-dealing transaction. With New Senior motivated to get the lowest 
price possible for the transaction and Fortress seeking the highest price possible, 
Edens and Givens were obviously conflicted. In situations like these, a properly 
functioning board of directors should appoint a special committee of independent 

continued on page 10



Saxena White Welcomes  
William Forgione & Doug McKeige

Prior to joining Saxena White, William 
Forgione served as a senior legal executive 
with Teachers Insurance and Annuity 
Association (“TIAA”) and its subsidiaries 
for over 25 years. While at TIAA, he held a 
variety of leadership positions, including as 

Executive Vice President and General Counsel with TIAA 
Global Asset Management and Nuveen, a leading financial 
services group of companies that provides investment advice 
and portfolio management through TIAA and numerous 
investment advisors. He oversaw the legal, compliance 
and corporate governance aspects associated with the 
organization’s $900 billion investment portfolios and asset 
management businesses, including TIAA’s general account, 
various separate accounts, registered and unregistered funds 
and institutional investment mandates.

Under Mr. Forgione’s leadership, TIAA was actively involved 
in a number of significant investment litigation matters in 
order to recover the maximum amount for the benefit of 
its investment portfolios and the beneficial owners. These 
included acting as lead plaintiff in class action lawsuits, 
initiating proxy contests, pursuing direct actions where 
appropriate and asserting appraisal rights when it felt the 
consideration to be paid to shareholders in connection with 
various merger and acquisition activity involving portfolio 
companies was inadequate.

Mr. Forgione also served as Deputy General Counsel to 
TIAA, where among his many responsibilities, he acted as a 

strategic partner and advisor to the heads of TIAA’s pension 
and insurance business lines. He also served as a member 
of TIAA’s Senior Leadership Team, actively participating 
on a number of management committees. In addition, Mr. 
Forgione has valuable corporate governance experience, 
having advised and served on a number of Boards, including 
Nuveen, the Westchester Group, several foreign operating 
subsidiaries of TIAA, as well as various Risk Management, 
Investment, Asset-Liability and Audit Committees. He 
also has served as lead counsel on several large business 
acquisitions.

After graduating summa cum laude from Binghamton 
University with a B.S. in accounting, Mr. Forgione received his 
J.D. Degree from Boston University. Among many industry 
associations, he has served as President and a member of 
the Board of Trustees of the Association of Life Insurance 
Counsel, President and Trustee of the American College 
of Investment Counsel and Chairman of the Investment 
Committee of the Life Insurance Council of New York. Mr. 
Forgione has spoken at many industry conferences and 
seminars and taught undergraduate and graduate courses in 
accounting and law.

Prior to joining TIAA, Mr. Forgione was associated with the 
law firms Fried, Frank, Harris, Shriver & Jacobson, in New 
York and Csaplar & Bok, in Boston, where he practiced in the 
areas of mergers and acquisitions and corporate finance. He 
is admitted to the Bar of the State of New York.

Douglas McKeige, Director at Saxena White, 
brings unparalleled experience investigating, 
commencing and prosecuting meritorious 
securities fraud and corporate governance 
cases to Saxena White. Mr. McKeige was 
co-managing partner of Bernstein Litowitz 

Berger & Grossmann, a well-known plaintiffs’ firm, for many 
years. During his time at that firm, he spearheaded the firm’s 
institutional investor practice and developed and led its case 
starting department. Utilizing his extensive knowledge of the 
securities markets, Mr. McKeige counseled pension funds, 
hedge funds, private equity firms and, most importantly, 
hardworking men and women saving for their retirement, on 
potential claims and avenues for case prosecution. Under 
Mr. McKeige’s supervision, the firm successfully commenced 
and prosecuted hundreds of cases in state and federal courts 
throughout the country, and recovered more than $12 billion 
on behalf of defrauded investors, including cases involving 
WorldCom ($6.2 billion), Nortel Networks ($2.45 billion), 
Freddie Mac ($410 million), Bristol-Myers Squibb ($300 
million) and Mills Corporation ($203 million).

Mr. McKeige combines at Saxena White his more than 
two decades of legal experience with years of knowledge 
as a hedge fund Managing Director, during which time he 
helped build two multi-billion dollar hedge funds. As a result 
of his hedge fund experience, Mr. McKeige has extensive 
experience with macroeconomic themes, company-specific 
opportunities and trade implementation strategies across all 
asset classes (equities, fixed income, foreign exchange and 
commodities), and with using derivatives across all major 
geographies. His unique perspective on the workings of the 
financial markets provides Saxena White’s institutional clients 
with valuable information when considering strategies for 
recovering investment losses.

Mr. McKeige earned his B.A. in economics from Tufts 
University, cum laude, and his J.D. from Tulane Law School, 
magna cum laude, Order of the Coif. Mr. McKeige was 
Articles Editor of the Tulane Law Review and is admitted to 
the Bar of the State of New York.
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On many occasions at the start of my career in private practice, 
I heard my former boss, Mel Weiss, utter the above quote. 
This saying remains as true today as it did 20 years ago. 

For a brief time, we enjoyed a respite from major accounting 
scandals, and it seemed like reforms such as Sarbanes-Oxley 
were creating greater transparency in the financial markets. 
But recent news proves otherwise. 

The last few months saw the successful prosecution of several 
high-profile securities fraud actions. For example, a federal 
jury found Autonomy Corp.’s former financial chief guilty of 
falsifying financial statements and exaggerating the British 
software maker’s value before its sale to Hewlett-Packard in 
2011. In addition, we saw the resolution of a major criminal 
trial against Wilmington Trust.  Four of the Bank’s most senior 
executives were convicted on all counts for crimes ranging 
from securities fraud to conspiracy to defraud the United 
States. The executives were found guilty of fraudulently 
extending loan maturities to mask the bank’s true financial 
condition. Since we have been working on prosecuting the 
civil securities fraud case against Wilmington for nearly a 
decade, the news was certainly welcome. 

So while greed may indeed be a “growth industry,” we are 
encouraged that juries are holding corporate wrongdoers 
accountable in courtrooms nationwide. 

A Note to Our 
Clients & Friends

“ Greed is a growth  
industry, and  
it always will be.”

– Melvyn Weiss 

Saxena White Obtains 
$28 Million Settlement in the  
Brixmor Securities Litigation
On December 13, 2017, Saxena White obtained final approval 
of a $28 million cash settlement on behalf of shareholders 
of Brixmor Property Group, Inc. in the securities class action 
captioned Westchester Putnam Counties Heavy & Highway 
Laborers Local 60 Benefit Funds v. Brixmor Property Group, 
Inc, et al., No. 1:16-cv-02400 (S.D.N.Y. 2016). The case was 
pending before Judge Analisa Torres of the Southern District 
of New York. 

Brixmor is a real estate investment trust, or “REIT,” that 
operates a wholly-owned portfolio of shopping centers 
across the country. The action alleged that, during the two-
year class period, Brixmor and its former senior officers 
manipulated – or “smoothed” – a key industry metric known 
as “same property net operating income,” or SS NOI, to 
make it appear stable when in fact it was highly volatile. 
Defendants proceeded to tout the consistency in that 
metric to investors every quarter as a key driver of long-term 
shareholder value, claiming it distinguished the company 
from its industry peers. After Brixmor’s audit committee 

launched an investigation into these accounting issues, 
the company disclosed that its management had, in fact, 
manipulated Brixmor’s quarterly SS NOI for its entire history 
as a public company. The announcement caused Brixmor’s 
stock price to plummet 20% in a single day and prompted 
the resignation of the company’s entire management team. 

The strength of the allegations in the complaint enabled the 
plaintiff to negotiate a settlement at a very early stage of 
the litigation, with a settlement agreement reached during 
a mediation session just three months after the amended 
complaint was filed and before the filing of any dispositive 
motions. The $28 million settlement is an outstanding result 
for the class, representing a substantially higher percentage 
recovery than the average for securities fraud class actions of 
this size.
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2017 and 2018 
have witnessed 
an evolving trend 
in the nature of 

suits brought by investors under the federal securities 
laws. Traditionally, financial and accounting fraud were the 
primary allegations asserted by stockholders against public 
companies, their top executives, and their auditors. These 
cases typically involved allegations of improper revenue 
recognition or other accounting irregularities in an effort 
to hide the true financial health of a company. The truth in 
these cases was often revealed when the defendants’ actual 
financial condition could no longer be concealed by the 
company itself. But more recently, securities fraud cases have 
involved allegations of improper risk disclosures or omissions 
from a company’s business descriptions. In these cases, the 
truth is revealed by third party news reports that uncover 
information detrimental to the 
company’s present or future 
business.1

A classic example of the 
traditional securities fraud 
class action was In re Enron 
Securities Litigation.2 There, 
the plaintiffs alleged that 
Enron Corporation, with 
the assistance of its auditor, 
Arthur Andersen LLP, had 
perpetrated a massive fraud 
involving i l lusory profits 
generated by phony, non-
arm’s length transactions 
with Enron-controlled entities 
and improper accounting 
for the purpose of inflating Enron’s reported revenues and 
profits, hiding its rising debt and inflating its stock price. 
The complaint asserted that, as a result of these fraudulent 
practices, defendants’ public statements failed to disclose 
that Enron’s publicly reported financial statements were false 
and misleading.  

Similarly, in In re Worldcom, Inc. Securities Litigation,3 one 
of the largest long-distance phone companies in the United 
States was sued over reports in 2002 that it had improperly 
accounted for billions in line costs by identifying them as 
capital investments, violating Generally Accepted Accounting 
Principles (GAAP) and inflating the company’s earnings and 
stock price. 

These cases turned principally on GAAP rules and guidance, 
and the opinions of accounting experts played a major role in 

whether defendants would face liability. But recent securities 
filings reflect a noticeable increase in an entirely different 
style of securities fraud allegations – event-driven securities 
fraud that allege that statements in a company’s filings, other 
than its financial results, were misstated or omitted material 
facts. The triggering event can be a man-made or natural 
disaster or even an adverse legal development, such as the 
filing of a regulatory investigation or enforcement action.

The past two years have been full of newsworthy events 
which have led to securities fraud cases. Hall v. Johnson 
and Johnson, et al.4 arose out of a September 22, 2017, 
Bloomberg report about incriminating Johnson & Johnson 
documents unsealed in a talcum powder personal injury 
case. The documents revealed that the company had been 
aware for decades that its talc products contained dangerous 
asbestos fibers. The securities fraud complaint alleged that 

the defendants failed to 
disclose to investors the fact 
that the company knew of the 
cancer risk involved with these 
products, which would subject 
the company to increased 
scrutiny and potential liability, 
and that by concealing these 
risks the defendants kept 
the company’s stock price 
artificially inflated until the 
information was publicly 
disclosed. 

Heffler v. Wells Fargo & 
Co.5 arose out of the 2016 
announcement by government 
regulators that Wells Fargo 

employees had “secretly open[ed] unauthorized deposit 
and credit card accounts” in an effort to reach sales targets, 
while the company touted its purportedly sound business 
model. The complaint alleged that Wells Fargo failed to 
disclose that its sales practices were fraudulent and were the 
subject of government regulatory investigations. On May 4, 
2018, the parties notified the court that they had reached an 
agreement to settle the action for $480 million.  

And most recently, following the March 2018 disclosure by 
The New York Times that as many as 87 million Facebook 
users’ data was improperly obtained by the political 
communications company Cambridge Analytica, investors 
filed suit against Facebook, alleging that the company, in an 
effort to maintain its stock price, had failed to disclose that 
the company had disregarded its own data privacy policies by 

continued on next page
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allowing third parties to access user data and that discovery 
of the conduct would subject the company to heightened 
regulatory scrutiny.6   

These event-driven cases pose distinct challenges for 
plaintiffs in that they usually require extensive background 
research into scientific or technical practices specific to a 
defendant company’s business sector. But these cases also 
come with at least one benefit.  

In nearly every securities fraud action, the plaintiffs are 
required to plead scienter, i.e., that the defendants knew or 
recklessly disregarded the truth when making the allegedly 
misleading statements or omission. This is typically the most 
difficult hurdle for plaintiffs to overcome because a showing 
of scienter almost always requires some form of nonpublic 
information that was actually known to the defendants when 
they made misleading statements to the public. Plaintiffs and 
their counsel have sought to overcome this requirement by 
relying on statements from confidential witnesses, typically 
former employees or customers, who were in a position to 
know that the defendants knew that their statements were 
false. 

While confidential witnesses are often essential to successfully 
alleging securities fraud, in a typical accounting-based case, 
there is only a small circle of former insiders who have access 
to relevant accounting information, and even fewer who have 
interacted with senior officer defendants. In the new breed 
of event-driven litigation, however, where allegations often 
revolve around the core business of a company (like Wells 
Fargo’s bank accounts, Facebook’s data monitoring and 

advertising, or Johnson & Johnson’s baby powder products), 
the number of former insiders with knowledge of nonpublic 
negative developments can be much larger. This greatly 
increases the odds that a thorough and careful investigation 
can uncover the necessary information to survive a motion to 
dismiss. 

In conclusion, event-driven litigation has placed a premium on 
sharp investigation skills and creative pleading. Saxena White 
remains on the forefront of these cases, holding defendants 
accountable for their misstatements and omissions and 
conducting thorough investigations that uncover strong 
allegations to withstand defendants’ attempts to dismiss our 
clients’ cases. 

1  A special thank you to Kevin LaCroix’s excellent web site The 
D&O Diary for reporting on this trend. See “Scrutinizing Event-
Driven Securities Litigation,” March 27, 2018, https://www.
dandodiary.com/2018/03/articles/securities-litigation/scrutinizing-
event-driven-securities-litigation/. See also Steve Berman 
& Mike Stocker, “The Rise In Event-Driven Securities Class 
Actions,” March 26, 2018, Law360, https://www.law360.com/
articles/1025863/the-rise-in-event-driven-securities-class-actions. 

2 No. 01-cv-3624 (S.D. Tex. 2001). 

3  No. 02-cv-3288 (S.D.N.Y. 2002).

4 No. 3:18-cv-01833 (D.N.J. 2018).

5 No. 3:16-cv-05479 (N.D. Cal. 2016).

6  See Yuan v. Facebook, Inc. et al., No. 5:18-1725 (N.D. Cal. 2018). 

https://www.dandodiary.com/2018/03/articles/securities-litigation/scrutinizing-event-driven-securities-litigation/
https://www.dandodiary.com/2018/03/articles/securities-litigation/scrutinizing-event-driven-securities-litigation/
https://www.dandodiary.com/2018/03/articles/securities-litigation/scrutinizing-event-driven-securities-litigation/
https://www.law360.com/articles/1025863/the-rise-in-event-driven-securities-class-actions
https://www.law360.com/articles/1025863/the-rise-in-event-driven-securities-class-actions
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On the campaign 
trail in June 2016, 
t h e n - c a n d i d a t e 
Donald Trump 

famously told a crowd of cheering supporters, “It’s not just the 
political system that’s rigged, it’s the whole economy.” Fast 
forward to the spring of 2018 and the Trump Administration 
has left many wondering what, exactly, the 45th president has 
done to unrig the economy. 

The focus of the Trump Administration’s agenda with respect 
to consumer financial safeguards centers on the Consumer 
Financial Protection Bureau. The CFPB was authorized by 
the 2010 Dodd-Frank Act as a response to the 2008 financial 
crisis. Its central mission was “to make markets for consumer 
financial products and services work for Americans—whether 
they are applying for a mortgage, choosing among credit 
cards, or using any number of other consumer financial 
products.” Between 2010 and 2017, the CFPB returned 
nearly $4 billion in cash and nearly $8 billion in other financial 
relief to American consumers. The CFPB estimates that this 
relief has reached roughly one out of every 10 Americans.1

In November 2017, President Trump appointed Mick Mulvaney 
(who is also the director of the Office of Management and 
Budget) as the interim director of the CFPB. Despite its 

billions in recoveries, Mulvaney has called the CFPB a “joke... 
in a sad, sick kind of way,” and has told interviewers that he 
“would like to get rid of it.”2 Since Mulvaney’s appointment, 
The Associated Press has reported that the CFPB has not filed 
a single enforcement action against any financial institution, 
in contrast to filing an average of four per month under the 
Obama Administration.3 In fact, Reuters recently reported 
that under Mulvaney, the CFPB dropped several cases 
against payday lenders — some of which charged interest 
rates starting at 440% (no, that is not a typo) — that sought 
to collectively return more than $60 million to consumers.4 
Mulvaney has also scaled back an investigation into the 
Equifax data breach that left the information of 145 million 
Americans exposed, dropped an investigation into a payday 
lender that previously donated to his political campaigns, 
and stripped enforcement powers from the unit responsible 
for pursuing discrimination cases.5

The lack of new enforcement actions should not have caught 
anyone off guard, however. In January 2018, Mulvaney 
revamped the agency’s mission statement; the new wording 
suggests that its first priority should be “identifying and 
addressing outdated, unnecessary, or unduly burdensome 
regulations.”6 That same month, Mulvaney requested $0 in 
funding for the agency.7 During a statutorily-mandated April 
2018 report to Congress, a defensive Mulvaney protested 
that despite his actions as interim director, he has “not burnt 
the place down.”8 

Mulvaney’s actions raise the question: to whom is he 
accountable? If Democrats retake the House in 2018, can 
Mulvaney be removed? As originally conceived, the CFPB 
received funding through the Federal Reserve Bank, not 
the Congressional appropriations process, and its single 
director was removable only for “inefficiency, neglect of duty, 
or malfeasance in office.”9 In January 2018, the D.C. Circuit 
Court of Appeals, sitting en banc, upheld those provisions in 
PHH Corp. v. CFPB,10 a 101-page opinion that reversed an 
earlier panel’s opinion finding that the CFPB violated Article II 
of the Constitution. Both the majority and the dissent agreed 
that the Director has significant discretionary authority to 
chart the Bureau’s course. Judge Brett Kavanaugh’s dissent, 
for example, expressed concern that the Director’s “massive 
power” is a threat to individual liberty, as a director without 
the checks and balances of shared power or presidential 
supervision may make decisions that are “extreme, 

Consumer Financial 
Protections Collide 
with the New Administration

continued on next page

Written by  
Brandon Grzandziel,
Saxena White P.A.
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Consumer Financial Protections Collide With The New Administration...  continued from page 8

idiosyncratic and off the rails.”11 Judge Kavanaugh feared 
that the Dodd-Frank Act makes the CFPB director “the single 
most powerful official in the entire U.S. government . . . in 
terms of unilateral power.”12 The majority did not share those 
concerns, instead citing to legislative history and explaining 
that the independence of regulators from the President 
“enables such agencies to pursue the general public interest 
in the nation’s longer term economic stability and success, 
even where doing so might require action that is politically 
unpopular.”13 This independence, the majority went on to 
state, is particularly appropriate in light of the “distinctive 
danger of political interference with financial affairs.”14

Despite the reaffirmed independence of the CFPB, President 
Trump has proved that installing a Director that is openly hostile 
to the CFPB’s mission is well within the realm of possibility. 
In such an event, Congress would have little or no oversight 
ability to reign in the Director’s actions. In practice this gives 
the President with a CFPB appointment a significant amount 
of power to shape policy. Thus, it shouldn’t be surprising that 
the appointment of Mulvaney has led to a legal battle over 
who should be the rightful head of the agency. After President 
Trump appointed Mulvaney, former Acting Director Leandra 
English sued the President to stop Mulvaney’s appointment, 
essentially arguing that an obscure law, the Federal Vacancies 
Act of 1998, did not allow the President to appoint Mulvaney 
because she was the duly appointed CFPB Acting Director. 
The district court ruled in the President’s favor, and the case 
is currently on appeal. 

The stakes are indeed high, especially in light of the recent 
news of the CFPB’s $1 billion fine against Wells Fargo. Director 
Mulvaney lauded the fine, stating, “We have said all along 
that we will enforce the law. That is what we did here.”15 But 
in a shocking twist, there is no requirement that the money 
from the fine be paid to Wells Fargo customers harmed by 
the bank’s illicit practices.16 This is a drastic departure from 
the practice instituted by previous Director Richard Cordray 
(and continued by Acting Director Leandra English), who was 
appointed by President Obama.17 Prentiss Cox, an associate 
law professor and co-director of the law in practice program 
at the University of Minnesota, explained, “In the past, the 
CFPB was very clear when they went after big banks – they had 
to change their conduct, pay consumers back and pay a big 
penalty. This order does not tell consumers what their refund 
is, and leaves it to Wells to decide. They’re communicating to 
other banks and the public that Wells is a responsible entity 
to make these decisions on their own, when the record shows 
exactly the opposite.”

The ultimate direction of the CFPB is still up in the air. 
Congressional Republicans had been calling for its abolition, 
but those calls have become muted in the wake of the PHH 
Corp. opinion. Meanwhile, speculation exists that Mick 
Mulvaney is next in line to be the President’s Chief of Staff 

should General Kelly resign or be fired. If and when that 
happens, it is anyone’s guess whether Mulvaney will continue 
to head the CFPB. Should that happen, it is doubtful that 
President Trump would appoint someone with views that 
materially diverge from Mulvaney’s. As President Obama 
once said, “Elections have consequences.” 

1  Ken Sweet, “CFPB Loses Ground With Lack of Enforcement 
Actions Under Mulvaney,” Talking Points Memo (April 10, 2018). 

2  Jim Puzzanghera, “Mulvaney Requests Zero Funding for the 
Consumer Financial Protection Bureau,” Los Angeles Times 
(January 18, 2018). 

3  Sweet, supra note 1.   

4  Patrick Rucker, “Exclusive: Trump Official Quietly Drops Payday 
Loan Case, Mulls Others,” Reuters (March 23, 2018); Puzzanghera, 
supra note 2.   

5  Emily Stewart, “Trump is Tearing Up the System That Protects 
Ordinary Americans From Financial Scams,” Vox (February 26, 
2018). 

6  Michael Grunwald, “Mulvaney Requests No Funding for 
Consumer Financial Protection Bureau,” Politico (January 18, 
2018). 

7  Grunwald, supra note 6.   

8  Kate Gibson, “Mick Mulvaney: ‘I Have Not Burnt the Place 
Down,’” CBS News (April 11, 2018).    

9  Adam J. Levitin, The Consumer Financial Protection Bureau: An 
Introduction, 32 Rev. Banking & Fin. L. 321, 339 (2013); 12 U.S.C. 
§ 5491(c)(3). 

10  No. 15-1177 (D.C. Cir. Jan. 31, 2018) (slip opinion).    

11  Slip Op. at 214.    

12  Slip Op. at 191.   

13  Slip Op. at 7.   

14  Slip Op. at 31.  

15  David Dayen, “The Trump Administration is Letting Wells Fargo 
Get Away with Grand Theft Auto,” The Nation (April 23, 2018).   

16  Kate Berry, “How Huge Wells Fine Could Leave Customers in the 
Cold,” American Banker (April 27, 2018). 

17  Berry, supra note 16.   
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It Ain’t Over ‘Til It’s Over:  
Re-Opening of the Lead Plaintiff  
Selection Process in GE

On April 12, 2018, 
Southern District of 
New York Judge Jesse 
M. Furman reopened 

the process for appointment of lead plaintiff and lead counsel 
in the consolidated securities fraud class action against 
General Electric Company and certain GE executives. This 
was a significant and unusual decision in a high-profile case, 
which resulted from the filing of an additional complaint with 
an expanded class period and new claims.  

GE, a 125-year-old multinational conglomerate, is composed 
of a number of business units, including GE Lighting, GE 
Transportation, GE Healthcare, GE Aviation, GE Power, 
and GE Capital. GE’s corporate structure has been widely 
criticized for being an amalgamation of unrelated businesses 
and for its lack of transparency and complicated accounting 
practices. Indeed, one analyst has described the company as 
a “black box.” Recent revelations have primarily centered on 
two units: GE Capital and GE Power.

On November 1, 2017, an initial securities fraud class action 
was filed against GE and its highest-ranking officers alleging 
that, between July 21, 2017 and October 20, 2017, GE made 
false and misleading statements concerning the results 
and trends in the company’s power segment. Following 
publication of the notice pursuant to the Private Securities 
Litigation Reform Act (“PSLRA”), consolidation of two 
subsequently-filed actions into the lead action, and seven 
motions seeking appointment as lead plaintiff, on January 19, 
2018, the court appointed the Arkansas Teacher Retirement 
System (“ATRS”) as lead plaintiff. Following ATRS’s lead 
plaintiff appointment, however, a similar class action was filed 
on February 20, 2018 in the same court by Cleveland Bakers 
and Teamsters Pension Fund (“Cleveland B&T”) alleging 
that between February 26, 2013 and January 24, 2018, the 
company and certain executives made false statements 
not only with respect to the power segment but also GE’s 
legacy long-term care insurance business. Cleveland B&T’s 
complaint focused on more recent disclosures provided by 
the company and announcements that changed the nature 
of the case.  

On February 20, 2018, Cleveland B&T moved to intervene in 
the original action and obtain an order vacating the court’s 
appointment of lead plaintiff and lead counsel. Cleveland 
B&T argued that the litigation landscape had changed 
since the previously-filed notices were published and that 
the previous notices did not adequately inform investors of 
GE’s problems with its long-term care business. Cleveland 

B&T stressed that qualified 
institutional investors were 
not given a fair chance to 
move for lead plaintiff after 
appropriate consideration 
of the expanded claims. 

The court agreed, stating 
in its order that “[a]lthough 
courts typically disfavor 
republication when a complaint is 
amended, courts have required new notice w h e r e 
the amended complaint substantially alters the claims or 
class members.” The inquiry into whether republication is 
warranted turns “on a comparison of the two complaints 
and an assessment of whether, in light of the amendments, 
‘entire classes of potential lead plaintiffs [were] left out of the 
notice procedure.’” The court found that the initial notice 
listed a class period of only three months and focused on 
the underperformance of GE’s power segment. By contrast, 
Cleveland B&T’s complaint covered an almost five-year class 
period and included substantial allegations concerning 
the long-term care business. The court concluded that the 
changes “make it likely that individuals who could now be 
considered potential lead plaintiffs would have disregarded 
the earlier notice, and that ‘[a]llowing plaintiffs in this case 
to proceed without publishing a new notice reflecting their 
additional claims would potentially exclude qualified movants 
from the lead plaintiff selection process.’” Accordingly, the 
court reopened the process for lead plaintiff appointment 
and on May 30, 2018 appointed Sjunde AP-Fonden, one of 
Sweden’s national pension insurance funds, as lead plaintiff. 

This ruling is significant in that it allows institutions sufficient 
time to determine whether to move for lead plaintiff when the 
substance of a case changes. Courts interpreting the PSLRA 
have consistently held that notice must be sufficient so that 
it is not disregarded, as institutional investors need sufficient 
time to conduct the rigorous, comprehensive review of 
losses and claims involved in the decision to move for lead 
plaintiff. Indeed, many pension funds require board approval 
prior to making any lead plaintiff motion, so proper notice is 
especially critical for these institutions. When the litigation 
landscape of a case changes, the interests of institutional 
investors—who may have previously disregarded a case 
because of insufficient losses during the class period or 
because of weak evidence of fraud—must be protected. The 
decision in the GE case affirms that these investors must be 
given a chance to seek lead plaintiff appointment. 

Written by  
Dianne M. Anderson,
Saxena White P.A.



Even the current 
c o n s e r v a t i v e -
d o m i n a t e d 
Supreme Court can 

sometimes provide a surprise boon to shareholder plaintiffs. 
The Court did just that when it recently ruled in Cyan, Inc. v. 
Beaver County Employees Retirement Fund1 that Securities 
Act lawsuits can be brought in state courts. Until that 
decision, most courts had found that such lawsuits could 
only be brought in federal courts, with California state courts 
being one of the few exceptions (and with California federal 
district courts supporting this view by blocking removal of 
these cases to federal court). But the Supreme Court’s recent 
decision in Cyan has entirely upset the apple cart and opened 
up state courts around the country to federal Securities Act 
claims.  And shareholders seeking to recover losses due to 
false statements in connection with stock offerings may find 
that, at least in some cases, state courts present significant 
advantages.

In order to understand the Supreme Court’s ruling, 
some history is necessary. The Securities Act of 1933 (the 
“Securities Act”) gave state and federal courts concurrent 
jurisdiction over actions arising under its provisions, meaning 
that either was competent to hear Securities Act cases.2 The 
Securities Exchange Act of 1934 (the “Exchange Act”), unlike 
the Securities Act, expressly granted federal courts exclusive 
jurisdiction over actions arising under its provisions (such as 
those brought under Rule 10b-5), but state courts remained 
competent to hear Securities Act Claims. 

In 1995, Congress passed the Private Securities Litigation 
Reform Act (the “PSLRA”), which was aimed at curbing 
“perceived abuses of the class-action vehicle in litigation 
involving nationally traded securities.”3 The PSLRA created a 
number of hurdles to securities class actions, but while some 
applied in both state and federal courts (such as the safe 
harbor for forward looking statements), others (including a 
new process for appointing lead plaintiffs) applied only in 
federal court.4 An unintended consequence of the new law 
was that securities plaintiffs began filing more frequently 
in state court under state securities and fraud laws, thus 
avoiding some of the PSLRA’s more onerous requirements. 

In order to “close the loophole” that allowed these claims to 
be brought under state law, Congress enacted the Securities 
Litigation Uniform Standards Act of 1998 (“SLUSA”). SLUSA 
completely disallowed all “covered class actions” brought 
under state law alleging dishonest practices in connection 

with the purchase or sale of a covered security.5 Post-SLUSA, 
however, plaintiffs continued to bring federal claims under 
the Securities Act in state courts. Many courts held that, 
by effectively granting the federal securities laws exclusive 
domain over securities class actions, Congress must also 
have intended to grant federal courts exclusive domain over 
the lawsuits. But not all courts agreed that the statutory 
language evinced this intent, reasoning that if Congress had 
intended to alter the Securities Act’s unambiguous grant of 
jurisdiction to state courts, it would have done so in clear 

language.6 California, in particular, proved hospitable to 
federal Securities Act claims, and shareholders brought 
dozens of Securities Act cases in California state courts.7 

Cyan finally puts the controversy to rest, and opens up state 
courts around the country to Securities Act claims. While the 
details of the Supreme Court’s statutory interpretation are 
somewhat arcane, the Supreme Court unanimously agreed 
that no provision of SLUSA bars plaintiffs from bringing 
Securities Act claims in state court because the Securities Act 
expressly granted state courts jurisdiction to hear Securities 
Act claims. In passing SLUSA, Congress curbed securities 
class actions based on state law, but nothing in the statute 
takes away the power of state courts to hear federal Securities 
Act claims. Whatever Congress may have intended to do, the 
Supreme Court’s reading of the text of the statute appears 

continued on next page
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Supreme Court Holds That Federal Securities Act...  continued from page 9

correct. Unless and until Congress explicitly bars Securities 
Act claims from being brought in state courts, the Supreme 
Court’s decision is the law of the land.

The Supreme Court’s decision in Cyan is a good result for 
institutional shareholders, as it preserves and even expands 
a valuable avenue for the protection of shareholder rights. 
Shareholders damaged by false statements made in 
connection with stock offerings can now bring their Section 
11 claims in state courts, which are often more sympathetic 
to shareholder rights than federal courts, and which may 
offer procedural advantages over federal courts, such as 
early discovery, as well as potentially lower dismissal rates.8 

While some state jurisdictions are bound to be less friendly 
to Securities Act claims than California, shareholders seeking 
to recover damages from IPOs or offering-related false 
statements should always consider the possibility of a state 
court Securities Act action.

1  138 S.Ct. 1061 (2018).  

2 § 22(a), 48 Stat. 86. 

3  Cyan, 138 S. Ct. at 1062 (citing Merrill Lynch v. Dabit, 547 U.S. 71, 
81 (2006)).  

4 Cyan, 138 S. Ct. at 1066–67.  

5  Cyan, 138 S. Ct. at 1063. 

6  See, e.g., Bernd Bildstein IRRA v. Lazard Ltd., No. 05CV3388RJDRML, 
2006 WL 8429961, at *4 (E.D.N.Y. Feb. 27, 2006), No. 05 CV 3388 
RJDRML, 2006 WL 2375472 (E.D.N.Y. Aug. 15, 2006) (noting that 
“District courts throughout the country have reached different 
conclusions regarding SLUSA and defendants’ ability to remove 
class action lawsuits based solely on federal law”); Nauheim v. The 
Interpublic Group of Cos., 02 C 9211, 2003 WL 1888843 (N.D. Ill. 
Apr. 16, 2003) (deciding that the clear and unambiguous language 
of SLUSA does not permit a complaint based solely on federal 
securities law to be removed from state court). 

7  See, e.g., Luther v. Countrywide Fin. Corp., 195 Cal. App. 4th 789, 
799, 125 Cal. Rptr. 3d 716, 722 (2011) (acknowledging Congress’s 
intent to “stem the shift from federal to state courts and to prevent 
certain State private securities class action lawsuits alleging fraud 
from being used to frustrate the objectives of the [PSLRA],” but 
finding that “an intent to prevent certain class actions does not 
tell us that this class action, or all securities class actions must be 
brought in federal court.”)  

directors to lead the negotiations. Here, not only did the 
special committee allow Givens to control the negotiations, 
but the special committee itself had a number of disabling 
conflicts of interest. Every member of the special committee 
had ties to Edens or Fortress, which called into question 
their independence. For example, one board member 
was a co-owner of the Milwaukee Bucks with Edens, while 

another worked for a non-profit that had received substantial 
donations from Edens and his family. Based on these conflicts, 
the court ruled that the plaintiff had “pled sufficient facts to 
raise a reasonable doubt regarding the disinterestedness and 
independence of the New Senior board.”2

While the complaint alleged that the $640 million price 
was too high, even more damaging to New Senior was 
a secondary public offering of New Senior stock, part of 
which was used to finance the transaction. The price of the 
secondary offering was set by a committee made up of the 
directors Edens and Givens, and their conflicts contributed 

to an offering that benefited Fortress while harming New 
Senior. The stock offering was priced at $13.75, a significant 
discount to its then-trading price of $15.25, and the market 
reacted poorly to the offering, with the company’s shares 
falling over 7%. Fortress was incentivized to direct New Senior 
to issue an excess amount of stock, as Fortress received a 
management fee of 1.5% of New Senior’s gross equity (which 
was substantially increased by the secondary offering). And in 
fact, Fortress’s management fees increased from $8.5 million 
in 2014 to $14.3 million in 2015.

The court also held that the appropriate standard of review 
at this stage of the case is the plaintiff-friendly entire fairness 
standard, meaning that the burden is on the defendants to 
show that the transaction is inherently fair to the company 
by demonstrating both fair dealing and fair price. The case 
is now in the discovery phase, with trial scheduled for July 
2019. 

1  Cumming on behalf of New Senior Inv. Grp., Inc. v. Edens, No. CV 
13007-VCS, 2018 WL 992877, at *24 (Del. Ch. Feb. 20, 2018).  

2  Id. at *18.

Plaintiff Defeats Motion to Dismiss in New Senior Shareholder Derivative Action  continued from page 1
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The Fearless Girl 
Hasn’t Backed 
Down, and  
Neither Will  
Investors

For Internat ional 
Women’s Day 2017, 
State Street Global 
Advisors brought a new 

wave of investor activism to the forefront, placing its iconic 
Fearless Girl statue staring down Wall Street’s Charging Bull. 
The statue represents the growing movement for gender 
parity in the financial sector, including more gender diversity 
in the boardroom. And while diversity is not a novel concept, 
it has gained new momentum from leading investors and 
money managers. 

As part of State Street’s Fearless Girl campaign (originally 
meant to highlight its Gender Diversity Index ETF), the money 
manager called on 3,500 companies in which it invests to 
increase the number of female board members. In the last 
year, the money manager sent letters to 787 companies with 
all-male boards in the U.S., U.K., and Australia, stating its 
intention to vote against the board members if a company did 
not adequately respond to State Street’s diversity concerns. 
Ultimately, State Street voted against directors at more 
than 500 companies that failed to show progress on board 
diversity. But 152 of the companies it contacted responded 
more positively, recruiting at least one female director, and 
34 companies have pledged to do so in the near term. 

Expanding on its Fearless Girl campaign, State Street is 
adding new target companies this proxy season in Canada, 
Europe, and Japan, and is also calling for companies to 
provide more transparency and data on gender diversity 
throughout their management ranks. The money manager 
seeks to engage with companies on their diversity practices 
and policies and hopes to strengthen gender diversity 
throughout organizations, both in thought and backgrounds. 

Among other benefits, investors and money managers like 
State Street make the case for diversity with a growing body 

of research that links a greater number of women in the 
boardroom with stronger long-term financial performance. 
Research also shows that all male boards suffer more 
corporate governance-related scandals than the average 
board.1 In other words, investors have started to realize 
that corporate boards should have a breadth of views and 
knowledge in order to handle complex business problems, 
and diversity helps ward off the “echo chamber” or “group 
think” pitfalls. 

While State Street’s actions have garnered some much 
needed attention to the issue of diversity, they aren’t the first 
stakeholders to champion the cause by leveraging their large 
financial position. 

For instance, in 2009, California State Teachers’ Retirement 
System (“CalSTRS”) submitted shareholder proposals to eight 
companies seeking greater board diversity, which resulted 
in five companies changing their nomination committee 
charters and one company electing a women to its board. 
Later in 2011, CalSTRS and California Public Employees 
Retirement System (“CalPERS”) joined 25 other large 
institutional investors, and other industry leaders, to form 
the Thirty Percent Coalition, an organization that engages 
companies to increase gender diversity in the boardroom. 
The Coalition launched a “Critical Mass Campaign” to secure 
a minimum of 30% multicultural women on every US-based 
publically listed company board of directors. Since then, the 
coalition has grown in size and success, with 90 members in 
2017 heralding the engagement of 81 companies, with 24 
companies appointing a woman to its board. 

In line with this movement, many other large financial 
institutions are using their individual clout to push for diversity 
on boards. 

•  New York State Common Retirement Fund, another member 

continued on next page 
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“ Fearless Girl,”created by artist Kristen Visbal. A plaque at the girl’s feet states, “Know the power of women in leadership.  
SHE makes a difference.”
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of the Thirty Percent Coalition, jumped to the frontlines 
of the movement by announcing in March that it intends 
to oppose the re-election of all directors at hundreds of 
companies with no female board members. 

•  CalPERS sent letters to 504 Russell 3000 Index companies 
that lacked gender diversity, calling on the companies 
to develop and disclose the companies’ policy and 
implementation plans for board diversity. 

•  CalSTRS changed its board diversity policy in November 
so that it could oppose the re-election of directors at 27 
companies with all-male boards. 

•  New York City Pension Funds announced that the 
comptroller sent letters to 151 companies “calling on them 
to publicly disclose the skills, race and gender of board 
members and to discuss their process for adding and 
replacing board members.” 

•  Glass Lewis & Co. updated its proxy voting guidelines to 
state that “[b]eginning in 2019, Glass Lewis will generally 
recommend voting against the nominating committee chair 
(and, depending on certain other factors, other nominating 
committee members) if a board has no female members.”

•  Institutional Shareholder Services (“ISS”) has not proposed 
a U.S. policy regarding board diversity but has proposed 
a Canadian policy which generally recommends voting 
“withhold” for the chair of the nominating (or similar) 
committee, or the chair of the board if no such committee 
has been established, if the board has not adopted a 
written gender diversity policy and has no female directors.

All in all, investor-led efforts for more diverse boards, which 
started nearly a decade ago, are the strongest they have 
been in years. Until recently, most institutional investors 
didn’t specify the minimum number of diverse members 
they believe were needed on corporate boards. But in 2018, 
Blackrock, the world’s largest money manager, made the 
groundbreaking announcement that companies in which it 
invests should have at least two female directors. In their 
proxy voting guidelines, the company stated that its portfolio 
companies should have diverse boards and that “we would 
normally expect to see at least two women directors on every 
board.” BlackRock’s global head of investment stewardship, 
Michelle Edkins, wrote to nearly 300 companies, each with 
less than two female board members, asking them to disclose 
their approach to boardroom and employee diversity and 
to establish a timeframe in which they will improve their 
diversity. 

Likewise, other institutions have grown impatient with the 
lack of progress and have called upon companies to meet 
certain diversity targets. Standard Life Aberden Plc, one of 
Britain’s largest fund management groups, said it will vote 
against boards where men hold more than 80% of seats. 
Legal & General Investment Management said it will vote 
against boards that are not at least 25% female. And Hermes, 
another large British investment management firm, said it 
believes boards should already have achieved at least 30% 
female representation.2 

These recent efforts seem to be accelerating the movement 
toward diversity on corporate boards. According to research 
firm Equilar, in the first quarter of 2018, women accounted for 
32% of all new board seats at Russell 3000 companies, which 
is up from 29.4% in 2017 and 21.4% in 2016. But women still 
only made-up approximately 16.5% of board members at the 
end of 2017, and at the current rate boards will not achieve 
gender parity until 2048.3 

One reason for the slow response is the lack of boardroom 
turnover, with the average director serving for at least 
eight years. Despite investors’ growing impatience and the 
recent movement toward reform, the benefits of today’s 
labors may not fully materialize until the next decade. Over 
time, however, it is likely that more investors will pressure 
companies to increase board diversity, and the proportion 
of women in leadership positions will continue to grow. But, 
only when companies finally embrace the reality that diverse 
leadership leads to better outcomes will gender diversity 
become a natural strategy in corporate governance. 

This is a change worth standing up for, just like the “Fearless 
Girl” who faces down the Wall Street bull. More than a year 
later, and long past the initial planned few weeks, the statue 
stands in the same spot as arrangements for her permanent 
home are made. Her popularity among New Yorkers, 
investors, and tourists has marked her place in history, 
establishing her as a beloved icon in the financial district. 
Both the city and investors have realized that SHE was meant 
to be an enduring figure on Wall Street. 

1  Vanessa Fuhrmans, “How to Get More Women in the Boardroom? 
Some Try Blunt Force,” The Wall Street Journal (April 25, 2018). 

2  David Hellier and Emily Chasan, “Big Investors Push Harder for 
More Women Directors,” Bloomberg (April 19, 2018).

3  Joann S. Lublin, “New York State Fund Snubs All-Male Boards,” 
The Wall Street Journal (March 20, 2018).  

The Fearless Girl is the New Member of the Board   continued from previous page
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•  Women make up just over 35% of 
all attorneys surveyed, meaning 
that men still constitute almost two-
thirds of private practice.

•  And the disparity is wider at the top 
levels. Women account for only 
21% of equity partners and 12% of 
the highest firm leadership roles.

•  These numbers differ from the 
pipeline of female legal talent. 
According to the American Bar 
Association, women have made 
up more than 40% of law school 
students for decades, and they‘re 
now more than half of the student 
body.

•   Just over 40 of almost 350 law firms 
surveyed have a female lawyer in 
a top leadership role — managing 
partner, chairman or CEO.

•  This dearth of female representation 
in leadership roles means that 
women have less of a say in firm 
direction and workplace policy.

•  But Law360’s data suggests that 
having a female leader sets an 
example for younger associates 
that they have a future and a path 
at the firm. In fact, the Glass Ceiling 
Report found that the 43 firms 
with women in a leadership role 
averaged a better representation of 
female attorneys across the firm.
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Women in Law
Like corporate boardrooms, females are also underrepresented in the legal workforce, especially in the partner and senior 
leadership ranks. 

Presented below are excerpts from Law360’s Glass Ceiling Report1, an annual look at the gender breakdown of attorneys in 
private practice. The report surveyed more than 300 law firms on the demographics of their lawyer workforce.

1  Cristina Violante and Jacqueline Bell, “Law 360’s Glass Ceiling Report, By The Numbers,” Law360, May 28, 2018, https://www.law360.
com/securities/articles/1047285/law360-s-glass-ceiling-report-by-the-numbers-?nl_pk=2e84b251-23e2-4ac4-8eb8-87dec0703b89&utm_
source=newsletter&utm_medium=email&utm_campaign=securities. 

Marginal Gains
Women continue to make up just over one-third of private practice attorneys  

and about one-fifth of equity partners.
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When Women Take the Helm

All Firms Surveyed          Women-Led Firms

The 43 surveyed firms with female leaders average more women at every level.
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Upcoming Events

Contact Us
150 EAST PALMETTO PARK RD. 

SUITE 600
BOCA RATON, FL 33432

ph: 561.394.3399
fax: 561.394.3382 

www.saxenawhite.com

For questions regarding this publication, please contact Adam Warden 

at awarden@saxenawhite.com.

As part of Saxena White’s Commitment 
to Diversity, the firm’s Diversity and 
Social Responsibility Committee is 
always looking for opportunities to 
team up with clients, key community 
leaders, and charitable organizations to 
address pressing social issues. Initiatives 
that empower women in the workplace 
and support greater representation 
of women in leadership are not 
only gaining popularity and media 
recognition, but they also hit close to 
home. As a certified women-owned 
business and law firm, we know first-
hand the value of gender diversity and 
also witness the gender disparity in the 
legal community. Wanting to capitalize 
on the growing momentum for diversity, 
and in particular gender equality in the 
workplace, this year we’ve affiliated with 
additional women’s organizations and 

associations, and doubled our support 
to the beloved charity Dress for Success.1

Our firm has made it an annual tradition 
to support Dress for Success of the Palm 
Beaches, a local chapter of the national 
non-profit organization by sponsoring 
their “Style for Hope” luncheon and 
silent auction at the Kravis Center in West 
Palm Beach, Florida. This year, it was 
fittingly held on International Women’s 
Day, making the event even more in 
vogue for local professional women. As 
always, the lunch, guest speakers, and 
company left us feeling inspired. And 
we used this positive motivation to kick 
off our annual Dress for Success “Check 
Your Purse” donation drive with fantastic 
results! Both male and female members 
of our firm generously donated new 
and used purses, as well as much 
needed personal items, cosmetic and 
hygiene products, and monetary gifts, 
which filled the purses to the brim. We 
collected more than double than we did 
last year, and Saxena White matched 
the total monetary donations made by 
employees. 

1  Dress for Success provides professional 
and personal development services to 
disadvantaged women to help them 
achieve financial independence, economic 
equality, and break the cycle of poverty.

Saxena White is partnering with a 
national organization to bring women 
to the forefront. Through a special 
initiative targeting strong female 
attorneys, we are working to bridge the 
gender gap in leadership positions. 

On August 15, 2018, Saxena White 
will be kicking off the support for this 
initiative with a fundraiser at The Addison 
in Boca Raton, Florida. The fundraiser 
will consist of a cocktail hour, hors 

d’oeuvres, and a CLE screening of a very 
powerful and issue-based documentary 
called “Balancing the Scales.” 

FLORIDA ASSOCIATION 
OF WOMEN LAWYERS

ANNUAL MEETING  
OF THE ASSOCIATION

Orlando, Florida
June 13, 2018

FLORIDA PUBLIC PENSION
TRUSTEES ASSOCIATION

34TH ANNUAL CONFERENCE
Orlando, Florida
June 24-27, 2018

NATIONAL ASSOCIATION
OF PUBLIC PENSION FUND

ATTORNEYS 2018 LEGAL  
EDUCATION CONFERENCE

Savannah, Georgia
June 26-29, 2018

MISSOURI ASSOCIATION
OF PUBLIC EMPLOYEE
RETIREMENT SYSTEMS

2018 ANNUAL CONFERENCE
Osage Beach, Missouri

July 25-27, 2018

GEORGIA ASSOCIATION
OF PUBLIC PENSION TRUSTEES

9TH ANNUAL CONFERENCE
Savannah, Georgia

September 17-20, 2018Saxena White’s Women Initiative Fundraiser

Women in Leadership


