
UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO

WESTERN DIVISION
(AT CINCINNATI)

:
IN RE ATRICURE, INC. : Civil Action No. 1:08-cv-00867
SECURITIES LITIGATION : (Judge Michael R. Barrett)

:

JOINT MOTION FOR ENTRY OF ORDER OF PRELIMINARY
APPROVAL OF THE PROPOSED SETTLEMENT, DIRECTING

NOTICE AND SCHEDULING SETTLEMENT HEARING

Lead Plaintiffs Ron DeHart and Brian Halford (collectively “Lead Plaintiffs” or

“Plaintiffs”) and Defendants AtriCure, Inc. (“AtriCure”) and David J. Drachman and Julie A.

Piton (the “Individual Defendants”) (“AtriCure” and the “Individual Defendants” are collectively

referred to as the “Defendants”), hereby move the Court for the entry of an Order of Preliminary

Approval of the Proposed Settlement, Directing Notice and Scheduling Settlement Hearing.

Attached hereto as Exhibit “1” is the Stipulation and Agreement of Settlement entered

into between Plaintiffs and Defendant as of July 30th, 2010 (the “Stipulation”).

The Stipulation provides for the settlement of the claims of Plaintiffs against Defendants

in the above-captioned matters on terms that are fair, reasonable and adequate to the class as a

whole. The exhibits attached to the Stipulation are the operative settlement documents:

Exhibit “A” - Order of Preliminary Approval
Exhibit “B” - Notice of Class Action (Long Form Notice)
Exhibit “C” - Summary Notice of Class Action
Exhibit “D” - Proof of Claim
Exhibit “E” - Order and Final Judgment

For the foregoing reasons, counsel for Plaintiffs and Defendant respectfully request that

the Court enter the Order of Preliminary Approval of the Settlement, Directing Notice and
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Scheduling Settlement Hearing (“Preliminary Order”) which has been agreed to by Plaintiffs and

Defendant and is Exhibit “A” to the Stipulation.

Dated: July 30, 2010 Respectfully submitted,

/s/ Richard S. Wayne
Richard S. Wayne Ohio Attorney #0022390
STRAUSS & TROY
The Federal Reserve Building
150 East Fourth Street
Cincinnati, OH 45202-4018
Telephone: (513) 621-2120
Facsimile: (513) 629-9426

Lionel Z. Glancy
Robin Bronzaft Howald
GLANCY BINKOW & GOLDBERG LLP
1801 Avenue of the Stars, Suite 311
Los Angeles, CA 90067
Telephone: (310) 201-9150

Joseph E. White III
Lester R. Hooker
SAXENA WHITE P.A.
2424 N. Federal Highway, Suite 257
Boca Raton, FL 33431
Telephone: (561) 394-3399

Attorneys for Plaintiffs

/s/ Stuart M. Gerson
Stuart M. Gerson
EPSTEIN BECKER & GREEN, P.C.
1227 25th Street, N.W., Suite 700
Washington, DC 20037
Telephone: (202) 861-0900

James E. Burke
KEATING MUETHING & KLEKAMP
One East Fourth Street, Suite 1400
Cincinnati, OH 45202
Telephone: (513) 579-6428
Facsimile: (513) 579-6457

Attorneys for Defendants

CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing has been filed electronically with the U.S.
District Court this 30th day of July, 2010. Notice of this filing will be sent to all parties by
operation of the Court's electronic filing system. Parties may access this filing through the Court's
system. If a party is not given notice electronically through the Court's system a copy will be
served by ordinary United States mail, first class postage prepaid, this 30th day of July, 2010.

/s/ Richard S. Wayne (0022390)

2268993.1
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO

WESTERN DIVISION
(AT CINCINNATI)

IN RE ATRICURE, INC.
SECURllIES LITIGATION

Civil Action No. I:08-cv-00867
(Judge Michael R. Barrett)

STIPULATION AND AGREEMENT OF SETTLEMENT

Subject to the approval of the Court pursuant to Rule 23 of the Federal Rules of Civil

Procedure, this Stipulation and Agreement of Settlement (the "Stipulation" or "Settlement") is

entered into as of July r If~ 2010 among Lead Plaintiffs Ron DeHart and Brian Halford

(coJlectively "Lead Plaintiffs" or "Plaintiffs") and Defendants AtriCure, Inc. ("AtriCure") and

David J. Drachman and Julie A. Piton (the "Individual Defendants") ("AtiiCure" and the

"Individual Defendants" are collectively referred to as the "Defendants"), who are parties to this

Agreement, by their respective counseL.

A. BACKGROUND OF THE ACTION

This is a class action on behalf of all purchasers of AtriCure's common stock between

May 10, 2007 and October 31, 2008, seeking remedies for alleged violations of the Securities

Exchange Act of 1934. Plaintiffs aJlege that Defendants made false and misleading statements to

the investing public relating to the marketing and promotion of its products and the training of

doctors in thc off-label use of its products. Other aJlegations concerning AtriCure have been

dismissed by the Court.

When AtiiCure revealed on October 31, 2008, that it had received a letter from the U.S.

Department of Justice, Civil Division (the "DOJ") informing the Company that the DOJ was
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conducting an investigation relating to AtriCure's surgical ablation system to treat atrial

fibrillation ("AF"), its stock price declined.

On December 12, 2008, this class action was filed in the United States Distiict Court for

the Southern District of Ohio (the "Action"). An Amended Class Action Complaint was filed on

May 9, 2009 (the "Amended Complaint" or "Complaint"). On July 29, 2009, Defendants moved

to dismiss the Complaint. Lead Plaintiffs filed their opposition to the Motion to Dismiss on

September 25, 2009, and on November 9, 2009 Defendants filed their reply. United States

District Judge Michael R. Barrett issued an Order on March 29, 2010, granting in part and

denying in part Defendants' Motion to Dismiss.

Following the entry of the the District Court Decision, Counsel for Lead Plaintiffs and

Defendants engaged in settlement discussions, and with the assistance of Michael D. Young,

JAMS, Inc., the Mediator retained by the parties, have reached a settlement of this Action.

B. GENERAL PROVISIONS

1. This Stipulation shall not be construed or be deemed to be evidence of, or an

admission or a concession by Defendants of any fault or liability or damages whatsoever.

Defendants deny any wrongdoing of any kind or that the Lead Plaintiffs or the Class have

suffered damage, and deny any liability to the Class in the Action. Plaintiffs for their part

continue to maintain that each of their claims is meritorious. All parties acknowledge that the

Action is being voluntarily settled upon advice of counsel, and that the terms of the settlement

are fair, adequate, and reasonable.

2. Plaintiffs' Lead Counsel has investigated the facts and circumstances underlying

the allegations made in the Complaint against Defendants. They have evaluated the expense and

length of time necessary to prosecute the Action against Defendants and evaluated the amount of
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any potential recovery, taking into account the defenses raised and the uncertainties of predicting

the outcome of complex litigation. Plaintiffs' Lead Counsel has concluded that further

proceedings against Defendants will be protracted, complex and expensive, and that the outcome

is uncertain. Based upon consideration of all these factors, Plaintiffs' Lead Counsel and Lead

Plaintiffs have concluded that it is desirable and in the best interest of the Class to settle the

Action and to release Defendants on the terms set forth in this Stipulation.

3. Defendants deny any wrongdoing or liability relating to matters alleged in the

Complaint. Nonetheless, defending this case has been expensive and time-consuming.

Defendants have concluded that proceeding further with the Action, in light of the proposcd

Settlement, wil be unduly expensive, burdensome and protracted. Defendants have devoted,

and, unless this Settlement is made wil continue to devote, substantial time, energy and

resources defending the claims asserted in the Complaint. Based upon this analysis, Defendants

have concluded that it is in their best interests to settle the Action upon the terms and conditions

set forth in this Stipulation.

C. DEFINITIONS

4. In addition to the terms defined above, as used in this Stipulation and the related

documents attached hereto as exhibits (which are incorporated by reference), the following terms

shall have the meanings set forth below:

(a) "Authorized Claimant" means a Class Member who submits a valid and

timely Proof of Claim, a copy of which is attached hereto as Exhibit "D."

(b) "Cash Settlement Amount" means the amounts specified in Paragraph 8

hereof.
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(c) "Claims Administrator" means the firm retained to administer the

Settlement. The Claims Administrator, who shall also serve as the Escrow Agent for the Gross

Settlement Fund (defined below), shall be subject to the approval and supervision of the Court.

(d) "Class" means, for the purposes of this Settlement only, all persons or

entities who purchased shares of common stock of AtriCure, Inc., between May 10,2007, and

October 31, 2008, inclusive. Excluded from the Class are Defendants, other directors and

offcers of AtiiCure, members of their immediate families and their legal representative, heirs,

successors or assigns and any entity in which Defendants have or had a controlling interest. Also

excluded from the Class are any Class Members who exclude themselves by filing a request for

exclusion in accordance with the requirement set forth in the Notice of Pendency of Class

Action, Proposed Settlement and Settlement Fairness Heaiing, a copy of which is attached hereto

as Exhibit "B."

(e) "Class Member" means a member of the Class.

(f) "Class Period" or "Settlement Class Period" means the time period from

May 10, 2007, through October 31, 2008, inclusive.

(g) "Court" or "District Court" means the United States District Court for the

Southern District of Ohio, Western Division, in which the Action is pending.

(h) "Defendants" means AtriCure and the Individual Defendants.

(i) "Effective Date" means the date upon which the Settlement contemplated

by this Stipulation shall become effective, as set forth in Paragraph 16 below.

(D "Final" means: (a) the date of final affirmance on an appeal of the

Judgment, the expiration of the time to file a petition for a writ of certiorari, or the denial of a

writ of certiorari to review the Judgment, and, if certiorari is granted, the date of final affirmance
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of the Jndgment following review pursuant to that grant; or (b) the date of final dismissal of any

appeal from the Judgment, or the final dismissal of any proceeding on certiorari to review the

Judgment; or (c) if no appeal is filed, the expiration date of the time for filing an appeal from the

entry by the Court of the Judgment approving the Stipulation. Any proceeding or order, or any

appeal or petition for a writ of certiorari pertaining solely to any plan of allocation and/or

application for attorneys' fees, costs or expenses, shall not in any way delay or preclude the

Judgment from becoming FinaL.

(k) "Gross Settlement Fund" means the Cash Settlement Amount plus any

interest eared thereon.

(I) "Individual Defendants" means David J. Drachman and A. Julie Piton.

(m) "Net Settlement Fund" means the Settlement Fund less any amounts for

the payment of: (i) attorneys' fees of Plaintiffs' Lead Counsel and reimbursement of expenses, as

approved by the Court; (ii) taxes that may be owed on interest earned on the Settlement Fund

prior to dístribution; and (iii) the costs of notifying the Class of the Settlement and the

administration of the Settlement.

(n) "Notice" means the Notice of Pendency of Class Action, Proposed

Settlement, Motion for Attorneys' Fees and Settlement Hearing to be given to Class Members, in

substantially the same form attached hereto as Exhibit "B."

(0) "Notice Order" means the Order Preliminarily Approving Settlement and

Directing Notice and Settlement Hearing, a copy of which is attached hereto as Exhibit "A."

(p) "Plaintiffs' Lead Counsel" means Strauss & Troy, LPA, Glancy Binkow

& Goldberg, LLP, and Saxena White P.A. in accordance with the Order entered by the Court on

February 17, 2009.
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(q) "Recognized Loss" means a loss sustained by an Authoiized Claimant, as

calculated pursuant to Plaintiffs' Lead Counsels' proposed Plan of Allocation, as set forth in

Paragraph 10 below.

(r) "Released Defendants" means AtriCure, Inc. and Individual Defendants

David J. Drachman and Julie A. Piton and their respective predecessors, successors, parents,

subsidiaries, affiliates, assigns, representatives, directors, officers, employees, shareholders,

partners, principals, agents, attorneys, reinsurers, insurers, executors, heirs and assigns;

(s) "Released Plaintiffs" means Lead Plaintiffs Ron DeHart and Brian

Halford and their respective predecessors, successors, parents, subsidiaries, affiliates, assigns,

representatives, directors, officers, employees, shareholders, partners, principals, agents,

attorneys, reinsurers, insurers, executors, heirs and assigns.

(t) "Settled Claims" means any and all claims, debts, demands, rights or

causes of action or liabilities whatsoever (including, but not limited to, any claims for damages,

interest, attorneys' fees, expert or consulting fees, and any other costs, expenses or liability

whatsoever), whether based on federal, state, local, statutory or common law or any other law,

rule or regulation, whether fixed or contingent, accrued or un-accrued, liquidated or un-

liquidated, at law or in equity, matured or un-matured, whether class or individual in nature,

including both known claims and unknown claims, (a) that have been or could have been

asserted in this Action by the Class Members or any of them against any of the Released

Defendants, and (b) that arise out of or are based upon the purchase or acquisition during the

Settlement Class Period of AtriCure common stock.

(u) "Settled Defendants' Claims" means any and all claims, rights or causes of

action or liabilities whatsoever, whether based on federal, state, local, statutory or common law
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or any other law, rule or regulation, including both known claims and unknown claims, that have

been or could have been asserted in the Action or any forum by Defendants or any of them or the

successors and assigns of any of them against any of the Lead Plaintiffs, Class Members or their

attorneys, which arise out of or relate in any way to the institution, prosecution, or settlement of

the Action (except for claims to enforce the Settlement).

(v) "Settlement Fund" means Two Milion Seven Hundred and Fifty

Thousand Dollars ($2,750,000), as refelTed to in paragraph 8 below, plus all interest eamed

thereon.

(w) "Settlement Hearing" means the hearing held by the District Court to

consider final approval of this settlement pursuant to Federal Rule of Civil Procedure 23(e).

(x) "Stipulation" means this Stipulation of Settlement and the exhibits

attached and incorporated herein by reference.

(y) "Summary Notice" means the Summary Notice of Pendency of Class

Action, Proposed Settlement and Settlement Hearing for publication substantially in the form

attached as Exhibit "e."

D. SCOPE AND EFFCT OF THE SETTLEMENT

5. (a) The rights created and the obligations incurred pursuant to this Stipulation

shall be in full and final disposition and settlement with prejudice of all the Settled Claims

against Defendants and any of the Released Defendants, and all Settled Defendants' Claims,

without costs to any party (except as may otherwise be provided herein).

(b) Upon the Effective Date, Lead Plaintiffs and the Class Members on behalf

of themselves, their heirs, executors, administrators, successors and assigns, shall, with respect to
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each and every Settled Claim, release and forever discharge, and shall forever be enjoined from

prosecuting, any Settled Claims against any of the Released Defendants.

(c) Upon the Effective Date, each Defendant, on behalf of themselves and the

Released Defendants, shall release and forever discharge each and every of the Setted

Defendants' Claims, and shall forever be enjoined from prosecuting the Settled Defendants'

Claims against Lead Plaintiffs, all Class Members and their counseL.

(d) This agreement shall encompass "Unknown Claims," meaning any Settled

Claims and Settled Defendants' Claims which the Lead Plaintiffs or any Class Member or

Defendants do not know or suspect to exist in his, her or its favor at the time of the release of the

Released Plaintiffs and Released Defendants which, if known by him, her or it, might have

affected his, her or its settlement with and release of the Released Defendants or Released

Plaintiffs, or might have affected his, her or its decision not to object to this settlement. With

respect to any and all Settled Claims and Settled Defendants' Claims, the Settling Parties

stipulate and agree that, upon the Effective Date, the Lead Plaintiffs and Defendants shall

expressly waive, and each of the Class Members shall be deemed to have, and by operation of

the Judgment shall have, expressly waived the provisions, rights and benefits of California Civil

Code §1542, which provides:

A general release does not extend to claims which the creditor does
not know or suspect to exist in his or her favor at the time of
executing the release, which if known by him or her must have
materially affected his or her settlement with the debtor.

The Lead Plaintiffs and Defendants shall expressly waive, and each of the Class Members shall

be deemed to have, and by operation of the Judgment shall have, expressly waived any and all

provisions, rights and benefits conferred by any law of any state or tenitory of the United States,

or principle of common law, which is similar, comparable or equivalent to Califomia Civil Code
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§I542. The Lead Plaintiffs, Defendants and Class Members may hereafter discover facts in

addition to or different from those which he, she or it now knows or believes to be true with

respect to the subject matter of the Settled Claims and Settled Defendants' Claims, but the Lead

Plaintiffs and Defendants shall expressly and each Class Member, upon the Effective Date, shall

be deemed to have, and by operation of the Judgment shall have, fully, finally, and forever

settled and released any and all Settled Claims and Settled Defendants' Claims, known or

unknown, suspected or unsuspected, contingent or non-contingent, whether or not concealed or

hidden, which now exist, or heretofore have existed, upon any theory of law or equity now

existing or coming into existence in the future, including, but not limited to, conduct which is

negligent, intentional, with malice or without malice, or a breach of any duty, law or rule,

without regard to the subsequent discovery or existence of such different or additional facts. The

Lead Plaintiffs and Defendants acknowledges, and the Class Members shall be deemed by

operation of the Judgment to have acknowledged, that the foregoing waiver was separately

bargained for and a key element of the settlement of which this release is a par.

E. CERTIFICATION OF CLASS

6. Solely for the purposes of the Settlement and subject to approval by the Court, the

parties agree that a Class, as defined above, shall be certified in the Action pursuant to Rule 23 of

the Federal Rules of Civil Procedure and as set forth in the Notice Order.

7. Any class certification pursuant to this Stipulation (including without limitation,

as set forth in the Notice Order), shall not constitute, in this or any other proceeding, an

admission by any Defendant or a finding or evidence that any requirement for class certification

is satisfied in this or any other action, except for the purposes related to this Stipulation. The
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certification of the Class shall be automatically rescinded if the Settlement is terminated by any

party to the Action in accordance with the terms of this Settlement.

F. SETTLEMENT CONSIDERATION

8. (a) Within ten (10) business days of the entry of the Notice Order, Defendants

shall pay the sum of Two Milion Seven Hundred and Fifty Thousand Dollars ($2,750,000) (the

"Cash Settlement Amount") into an interest-beaiing escrow account designated by Plaintiffs'

Lead Counsel (the "Escrow Account" pursuant to the terms of Paragraph F. 8. (d) of this

Settlement. This payment is the full and complete settlement of the Settled Claims against

Defendants in the Action. Failure to make the payment within the period provided constitutes a

ground for the termination of the Settlement, at the sole election of Plaintiffs.

(b) The Cash Settlement Amount and any interest earned thereon shall be the

"Gross Settlement Fund."

(c) From the Cash Settlement Amount, up to $100,000 in cash may be used to

pay the cost of notice and administration of the settlement (the "Administration Fund"). The

Administration Fund and Gross Settlement Fund wil be maintained in separate escrow accounts.

All reasonable costs and expenses of class notice and administration of the settlement shall be

paid from the Administration Fund as directed by Plaintiffs' Lead CounseL. Any costs of notice

and administration incurred in excess of the $100,000 Administration Fund before the Settlement

is approved by the Court must be approved by Defendants' CounseL. After the Settlement

becomes final, any costs of notice and administration in excess of $100,000.00 shall be paid out

of the Gross Settlement Fund.

(d) Any sums required to be held in escrow hereunder prior to the Effective

Date shall be held by the Claims Administrator, as Escrow Agent, or a national bank association
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designated by Plaintiffs' Lead Counsel for the Settlement Fund. All funds held by the Escrow

Agent shall be deemed to be in the custody of the Court and shall remain subject to the

jurisdiction of the Court until such time as the funds shall be distributed or retumed to the

persons paying the same pursuant to this Stipulation and/or further order of the Court. The

Escrow Agent shall invest the Administration Fund in an interest bearing account. The balance

of the Settlement Fund ($2,650,000.00) shall be invested by the Escrow Agent in short term

United States Agency or Treasury Securities (or a mutual fund invested solely in such

instruments), and shall collect and reinvest all interest acclUed thereon. The Administration

Fund may be held in a bank account insured by the FDIC. The paries hereto agree that the

Settlement Fund is intended to be a Qualified Settlement Fund within the meaning of Treasury

Regulation §1.468B-1 and that the Claims Administrator, as administrator of the Settlement

Fund within the meaning of Treasury Regulation §1.468B-2(k) (3), shall be responsible for filing

tax retums for the Settement Fund and paying from the Settlement Fund any taxes owed with

respect to the Settlement Fund. The parties hereto agree that the Settlement Fund shall be treated

as a Qualified Settlement Fund from the earliest date possible, and agree to any relation-back

election required to treat the Settlement Fund as a Qualified Settlement Fund from the earliest

date possible.

9. AU taxes on the income of the Gross Settlement Fund and expenses and costs

incUlTed in connection with the taxation of the Gross Settlement Fund (including, without

limitation, expenses of tax attomeys and accountants) (collectively "Taxes") shall be paid out of

the Gross Settlement Fund, shall be considered to be a cost of administration of the settlement

and shall be timely paid by the Escrow Agent without prior Order of the Court. Neither

- 11 -
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Defendants, Defendants' Counsel nor the Defendants' insurer shall have any obligation or

responsibility with respect to the payment of any Taxes on the Gross Settlement Fund.

G. DISTRIBUTION TO AUTHORIZED CLAIMANTS

10. After the Effective Date, the Claims Administrator shall have the authority,

responsibility, and obligation to cause distributions to be made to Authorized Claimants from the

Settlement Fund in accordance with the Stipulation and Orders of the COUl1, and Defendants

shall have no responsibility or liability therefor. The dístributions to be made to Authorized

Claimants from the Settlement Fund shall be made in accordance with a Plan of Allocation (the

"Plan"), desciibed in the Notice, which is attached hereto as Exhibit "B."

11. The Claims Administrator shall determine each Authorized Claimant's pro rata

share of the Net Settlement Fund based upon the Authorized Claimant's Recognized Loss, as

described in the Plan.

12. Plaintiffs' Lead Counsel will apply to the Court, with notice to Defendants'

Counsel, for an order (the "Class Distribution Order") approving the Claims Administrator's

determinations conceming the acceptance and rejection of the claims submitted herein and, if the

Effective Date has occurred, directing payment of the Net Settlement Fund to Authorized

Claimants.

13. Any unclaimed funds in the Settlement Fund remaining after distribution to Class

Members, in accordance with the Plan, shall be paid to a charitable or educational

organization(s) as may be selected by Plaintiffs' Lead Counsel and approved by the District

Court.

14. Based upon the costs of processing, distribution and reconciliation of the

information necessary to finally distribute the Net Settlement Fund to all Authorized Claimants,
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the parties agree that no distribution wil be made to any Authorized Claimant whose pro rata

share of the Net Settlement Fund is less than Five Dollars ($5.00). The portion of the Net

Settlement Fund representing these de minimis claims shall be included pro rata in the

distiibution to Authorized Claimants whose pro rata share of the Net Settlement Fund equals or

exceeds Five Dollars ($5.00).

H. OPT-OUT TERMINATION RIGHT

15. Defendants may, in their sole and absolute discretion, elect to terminate and

cancel this Settlement if the number of shares of AtriCure common stock purchased during the

Class Period by putative members of the Settlement Class who or which request exclusion from

the Class, equals or exceeds a percentage which is set forth in a separate agreement between

Plaintiffs' and Defendants' Counsel (the "Opt-Out Percentage").

(z) Within three (3) business days after which timely requests for exclusion

must be submitted to the Claims Administrator with a copy to Plaintiffs' Lead Counsel, the

Claims Administrator shall provide, by fax or emaiJ to Defendants' Counsel, copies of all

requests for exclusion received by the Claims Administrator.

(b) If the percentage of shares electing to opt-out of the Settlement exceeds

the Opt-Out Percentage at that time, Defendants may elect to terminate and cancel this

Settlement by serving a written notice of termination on the Court and on Plaintiffs' Lead

Counsel, by hand delivery, email, or by fax, such that notice is received within seven (7) days

after the deadline established by the Court for requesting exclusion from the Class.

(c) If Plaintiffs' Lead Counsel succeed in causing the withdrawal of a certain

number of opt-outs before the Settlement Heaing commences, so that the number of shares

electing to opt out equals or falls below the Opt-Out Percentage, then any notice of election to
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withdraw, terminate and cancel pursuant to subparagraph (a)(ii), above shall be a nullity. The

filing of such withdrawal of opt outs may be done by Plaintiffs' Lead CounseL.

1. EFFECTIVE DATE OF SETTLEMENT, WAIVER OR TERMINATION

16. The "Effective Date" of Settlement shall be the date when all the following shall

have occurred: (a) entry of the Notice Order and heaing in all material respects in the form

attached hereto as Exhibit A; (b) approval by the Court of the Settlement, following notice to the

Class and a hearing, as prescribed by Rule 23 of the Federal Rules of Civil Procedure; and

(c) entry by the Court of an Order and Final Judgment, substantially in the form attached hereto

as Exhibit E, and such Judgment becomes Final, or, in the event that the Couii enters an order

and final judgment in a form other than that provided in Exhibit E ("Alternative Judgment") and

none of the parties hereto elects to terminate this Settlement, when the Altemative Judgment

becomes FinaL.

17. Defendants and Plaintiffs shall each have the right to terminate the Settlement and

this Stipulation by providing written notice of their election to do so ("Termination Notice") to

all other parties hereto within thirty (30) days of: (a) the Court's declining to enter the Notice

Order in any material respect; (b) the Court's refusal to approve this Stipulation or any material

par of it; (c) the Court declining to enter the Order of Final Judgment in any material respect;

(d) the date upon which the Order of Final Judgment is modified or reversed in any material

respect by the Court of Appeals or the Supreme Court; or (e) the date upon which an Alternative

Judgment is modified or reversed in any material respect by the Court of Appeals or the Supreme

Court

18. In the event Lead Plaintiffs or Defendants elect to terminate the Settlement, they

shall notify all other parties to this Stipulation, and Defendants shall within ten (10) days of such
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notice deliver in writing to the Escrow Agent their instructions where to disburse all the funds

contributed on behalf of the Defendants and held by the Escrow Agent, plus all interest eamed

thereon, less only: (ì) any amount(s) for taxes that may be owed for interest income accrued by

the Settlement Fund; and (ii) any amounts paid for notice and administration as well as any

expenses incUlTed but not yet paid related to the notice or administration of the Settlement Fund.

J. HEARING ORDER

19. As soon as practicable after this Stipulation has been executed, the parties hereto

shall jointly apply to the District Court for the entry of a Notice Order (in substantially the form

attached hereto as Exhibit "A" and incorporated herein by this reference), as follows:

(a) Providing that a Settlement Hearing be held to determine whether the

Settlement should be approved as fair, reasonable, and adequate, and in the best interests of the

Class Members, whether the Plan of Allocation should be approved as fair, whether judgment

should be entered dismissing the Action against Defendants in accordance with the terms of thc

Stipulation, whether attorneys' fees and costs should be awarded, and providing for a procedure

for Class Members to opt out, and to pass on such matters as the COUl1 may deem appropriate;

(b) Providing that Defendant AtriCure shall submit to Plaintiffs' Lead

Counsel a list of each potential Class Member and his or her last known address, and fUl1her

providing that notice of this Settlement and of the Settlement Hearing be given in the name of

the Clerk of the Court by or at the direction of the Court by mailing a copy of the Notice,

substantially in the form attached hereto as Exhibit "B", to each putative Class Member;

(c) Providing that Lead Plaintiff shall publish on one (1) occasion a Summary

Notice in the national edition of Investors' Business Daily and Cincinnati Enquirer substantially

- 15 -
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in the form attached hereto as Exhibit "c" and shall cause a version of the Summary Notice to be

distributed over the PR Newswire;

(d) Providing that (unless otherwise allowed by a com1 order) no claim shall

be allowed unless the Class Member shall have completed and timely filed a valid proof of claim

form, substantially in the form attached hereto as Exhibit "D;" and

(e) Providing that the Notice described above constitutes the best notice

practicable under the circumstances and constitutes due and sufficient notice of the Settlement

Heaing to all persons entitled to receive notice.

K. ORDER OF FINAL JUDGMENT

20. If after notice and heaing the District Court approves the Settlement as provided

in this Stipulation, the parties shall submit for entry by the Com1 a proposed Order of Final

Judgment, pursuant to Federal Rule of Civil Procedure 54(b), substantially in the form annexed

hereto as Exhibit "E" or in such other form as is acceptable to Lead Plaintiffs and Defendants.

L. EFFECT OF DISAPPROVAL OF SETTLEMENT

21. (a) If the Settlement described in this Stipulation is tenninated for any reason

as permitted herein, then the Stipulation shall be null and void, shall have no further force and

effect with respect to any party to the Action, and shall not be used in the Action or in any other

proceeding for any purpose. Therefore, if the Settlement is terminated for any reason, all

negotiations, proceedings, and statements made in connection herewith shall be without

prejudice to any person or party hereto, shall not be deemed or construed to be an admission by

any party of any act, matter or proposition and shall not be used in any manner for any purpose

in any subsequent proceeding in this Action or in any other action or proceeding. Within thìi1y

(30) business days after such termination this Settlement, the Settlement Fund and all accrued

- 16 -
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interest, less any amounts for: (i) taxes that may be owed for interest income eared on the

Settlement Fund; and (ii) any other expenses paid or accrued but not yet paid and related to the

notice or the administration of the Settlement, Escrow Agreement or Settement Fund, wil be

returned to the insurer for the Defendants via check made payable to XL Specialty Insurance

Company and delivered to its attorneys.

(b) The parties to this Stipulation shall be deemed to have reverted to their

respective status in the Action as of the date this Agreement was executed and, except as

otherwise expressly provided, the parties shall proceed in all respects as if this Stipulation and

any related orders had not been entered.

M. FEE APPLICATION

22. Plaintiffs' Lead Counsel wil apply to the District Court for an award of attomeys'

fees, out of the Settlement Fund, not to exceed thirty percent (30%) of the Settlement Fund, plus

reimbursement of Plaintiffs' Lead Counsels' expenses, including expert witness fees, and the

costs and expenses (including lost wages) of Plaintiffs directly relating to their representation of

the Class. Any award of Plaintiffs' attomeys' fees and counsels' expenses shall be paid to

Plaintiffs' Lead Counsel, Strauss & Troy, Glancy Binkow & Goldberg LLP, and Saxena White

P.A., who shall be solely responsible for the distribution thereof to the other Plaintiffs' Lead

Counsel based upon their relative contribution to the Action. Such amounts as are awarded by

the Court shall be payable from the Gross Settlement Fund to Plaintiffs' Lead Counsel upon the

Effective Date of the Settlement.

N. STIPULATION IS NOT AN ADMISSION

23. This Settlement provided for herein, whether or not consummated, and any

proceedings taken under the Stipulation, are not and shall not in any event be:

- 17-
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(a) Construed as or deemed to be evidence of a presumption, concession or an

admission by Defendants of the trth of any fact alleged or the validity of any claim which has

been, ever could have been, or ever could be asserted in the Action, or of any liability, fault,

wrongdoing or otherwise of Defendants; or

(b) Offered or received as evidence of a presumption, concession or an

admission of any fault, misrepresentation or omission in any statement or written document,

report or financial statement heretofore issued, filed, approved, examined, reviewed, reported on,

or made by Defendants; or

(c) Offered or received as evidence of a presumption, concession or an

admission of any liability, fault or wrongdoing or in any way refened to for any other reason

against Defendants in any other civil, criminal or administrative action or proceeding but may be

referred to in such proceedings as may be necessary to consummate or enforce this Stipulation;

or

(d) Construed by anyone for any purpose whatsoever as a presumption,

concession or an admission of any liability, fault, wrongdoing or otherwise on the part of

Defendants; or

(e) Construed as an admission or concession by anyone that the consideration

to be given hereunder represents the amount that could be recovered after trial, or as a release of

any person other than Defendants and others explicitly covered by the terms of the Release set

forth in this Settlement; or

(f) Construed as or received in evidence as an admission, concession or

presumption against Plaintiffs or any of the Class Members that any of their claims are without

- 18 -
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meiit, or that any defenses asserted by Defendants have any merit, or that damages recoverable

under the Complaint would not have exceeded the Gross Settlement Fund.

O. RELEASE

24. Upon the Effective Date, and pursuant to the District Court's final order

approving the Settlement each Lead Plaintiff and each Class Member on behalf of itself and its

heirs, executors, administrators, beneficiaries, predecessors, successors, assigns, shall, as

provided in Paragraph D. above, forever and fully release Defendants AtriCure, Drachman, and

Piton and their respective predecessors, successors, parents, subsidiaries, affiliates, assigns,

representatives, directors, officers, employees, shareholders, partners, principals, agents,

attorneys, reinsurers, insurers, executors, heirs and assigns from any and all of the Settled

Claims, except that nothing herein releases any claim arising out of the violation or breach of this

Stipulation. Upon the Effective Date, and pursuant to the District Court's final order approving

the Settlement each Defendant on behalf of itself and its heirs, executors, administrators,

beneficiaries, predecessors, successors, assigns, shall, as provided in Paragraph D above, forever

and fully release Lead Plaintiffs, Class Members and their counsel, and their respective

predecessors, successors, parents, subsidiaies, affiliates, assigns, representatives, directors,

officers, employees, shareholders, partners, principals, agents, attomeys, reinsurers, insurers,

executors, heirs and assigns from any and all of the Settled Defendants' Claims, except that

nothing herein releases any claim arising out of the violation or breach of this Stipulation. The

proof of claim form to be submitted by Class Members will also contain a release of the Settled

Claims and consent to the tenns of this Stipulation. Distribution of Settlement Funds to Class

Members shall be conditioned upon such Class Members' execution and delivery of a Proof of

- 19-
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Claim. Copies of such Proofs of Claim shall be provided to counsel for Defendants upon

request.

P. MISCELLANEOUS PROVISIONS

25. Plaintiffs and Defendants agree to cooperate with one another in seeking Court

approval of the Stipulation and to use their best efforts to effect consummation of this Stipulation

and the Settlement provided for herein as expeditiously as possible.

26. Without further order of the Court, the parties may agree to reasonable extensions

of time to can-y out any of the provisions of this Stipulation.

27. All of the exhibits to this Stipulation are an integral paii of this Stipulation and

part of the agreement of the parties to this Stipulation.

28. This Stipulation, and its exhibits, may be executed in one or more counterparts, all

of which together shall be one instrument, and all of which shall be considered duplicate

originals.

29. This Stipulation and its terms shall be govemed by the laws of the State of Ohio,

unless otherwise covered by federal law.

30. The District Court shall retain jurisdiction with respect to the enforcement of the

terms of the Stipulation.

31. Each Defendant wan-ants as to himself, herself or itself that, as to the payments

made by or on behalf of him, her or it, at the time of such payment that Defendant made or

caused to be made pursuant to paragraph 8, he, she or it was not insolvent nor did, nor wil, the

payment required to be made by or on behalf of him, her or it render such Defendant insolvent

within the meaning of and/or for the purposes of the United States Bankruptcy Code, including

- 20-
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§§ 101 and 547 thereof. This warranty is made by each such Defendant and not by such

Defendant's counseL.

32. If a case is commenced in respect of any Defendant contributing to the Settlement

Amount (or any insurer contributing funds to the Cash Settlement Amount on behalf of any

Defendant) under Title 11 of the United States Code (Bankruptcy), or a trustee, receiver or

conservator is appointed under any similar law, and in the event of the entry of a final order of a

couit of competent jurisdiction determining the transfer of money to the Gross Settlement Fund

or any portion thereof by or on behalf of such Defendant to be a preference, voidable transfer,

fraudulent transfer or similar transaction and any portion thereof is required to be returned, and

such amount is not promptly deposited to the Gross Settlement Fund by others, then, at the

election of Plaintiffs' Lead Counsel, the parties shall jointly move the Court to vacate and set

aside the releases given and Judgment entered in favor of Defendants pursuant to this

Stipulation, which releases and Judgment shall be null and void, and the parties shall be restored

to their respective positions in the litigation as of the date a day prior to the date of this

Stipulation and any cash amounts in the Gross Settlement Fund shall be retumed as provided in

paragraph 18.

33. The parties to this Stipulation intend the Settlement to be a final and complete

resolution of all disputes asserted or which could be asserted by the Class Members against the

Settling Defendants with respect to the Settled Claims and Defendants against the Lead Plaintiffs

and Class Members with respect to the Settled Defendants' Claims. The parties hereto shall

assert no claims of any violation of Rule 11 of the Federal Rules of Civil Procedure, relating to

the prosecution, defense, or settlement of the Action. The parties agree that the amount paid and

the other terms of the Settlement were negotiated at arm's length in good faith by the parties, and
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reflect a settlement that was reached voluntarily after consultation with experienced legal

counseL.

34. This Stipulation shall not be construed more strictly against one party than

another merely by virtue of the fact that it, or any part of it, may have been prepared by counsel

for one of the parties, it being recognized that it is the result of arm's-length negotiations

between the parties and all paries have contributed substantially and materially to the

preparation of this Stipulation.

35. The Stipulation shall be binding upon and inure to the benefit of the parties hereto

and their respective heirs, successors and assigns and any corporation, partnership or other entity

into or with which any party hereto may merge, consolidate or reorganize.

36. Should any of the provisions of this Stipulation conflict with the terms of the

exhibits hereto, the terms of this Stipulation shall control except for Orders of the Court.

37. All counsel and any other person executing this Stipulation and any of the

exhibits hereto, or any related settlement documents, warrant and represent that they have the full

authority to do so and that they have the authOlity to take appropriate action required or

permitted to be taken pursuant to the Stipulation to effectuate the terms.

- 22-
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'Z fl';
Date . July l\ò"; 2010

ar M. Gerson

EPSTEIN BECKER & GREEN, P.e.
1227 25th Street, N.W., Suite 700
Washington, DC 20037
Telephone: (202) 861-0900

James E. Burke
James E. Burke Ohio Attorney No. 0032731
KEATING MIJETHING & KLEKAMP
One East Fourth Street, Suite 1400
Cincinnati, OH 45202
Telephone: (513) 579-6428
Facsimile: (513) 579-6457

Attorneys for Datendants

045688.883 .2253618J DOC
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Richard S. Wayne
Richard S. Wayne Ohio Attomey #0022390
STRAUSS & TROY
The Federal Reserve Building
150 East Fourth Street
Cincinnati, OH 45202-4018
Telephone: (513) 621-2120
Facsimile: (513) 629-9426

Lionel Z. Glancy
Robin Bronzaft Howald
GLANCY BINKOW & GOLDBERG LLP
1801 Avenue of the Stars, Suite 311
Los Angeles, CA 90067
Telephone: (310) 201-9150

Joseph E. White II

Lester R. Hooker
SAXENA WHITE P.A.
2424 N. Federal Highway, Suite 257
Boca Raton, FL 33431
Telephone: (561) 394-3399

Attorneys for Plaintiffs
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EXHIBIT “A”

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO

WESTERN DIVISION
(AT CINCINNATI)

:
IN RE ATRICURE, INC. : Civil Action No. 1:08-cv-00867
SECURITIES LITIGATION : (Judge Michael R. Barrett)

:

ORDER PRELIMINARILY APPROVING SETTLEMENT
AND DIRECTING NOTICE AND SETTLEMENT HEARING

WHEREAS, on July __, 2010, the parties to the above-entitled action (the “Action”)

entered into a Stipulation and Agreement of Settlement (the “Stipulation” or “Settlement”) which

is subject to review under Rule 23 of the Federal Rules of Civil Procedure and which, together

with the exhibits thereto, sets forth the terms and conditions for the proposed settlement of the

claims alleged in the Complaint on the merits and with prejudice; and the Court having reviewed

the Stipulation and the accompanying documents; and the parties to the Stipulation having

consented to the entry of this Order; and all capitalized terms used herein having the meanings

defined in the Stipulation;

NOW, THEREFORE, IT IS HEREBY ORDERED this ___ day of ________, 2010, that:

1. Pursuant to Rules 23(a) and (b)(3) of the Federal Rules of Civil Procedure, and

for the purposes of the Settlement only, this Action is hereby certified as a class action on behalf

of all persons who purchased common shares of AtriCure, Inc. during the period May 10, 2007,

and October 31, 2008, inclusive. Excluded from the Class are Defendants, other directors and

officers of AtriCure, members of their immediate families and their legal representative, heirs,

successors or assigns and any entity in which Defendants have or had a controlling interest. Also
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excluded from the Class are those Class Members who exclude themselves by filing a valid and

timely request for exclusion in accordance with the requirements set forth in the Notice.

2. The Court finds, for the purposes of the Settlement only, that the prerequisites for

a class action under Rules 23(a) and (b)(3) of the Federal Rules of Civil Procedure have been

satisfied in that: (a) the number of Class Members is so numerous that joinder of all members

thereof is impracticable; (b) there are questions of law and fact common to the Class; (c) the

claims of the named representatives are typical of the claims of the Class they seek to represent;

(d) the Lead Plaintiffs and Plaintiffs’ Lead Counsel will fairly and adequately represent the

interests of the Class; (e) the questions of law and fact common to the members of the Class

predominate over any questions affecting only individual members of the Class; and (f) a class

action is superior to other available methods for the fair and efficient adjudication of the

controversy.

3. Pursuant to Rule 23 of the Federal Rules of Civil Procedure, and for the purposes

of the Settlement only, Lead Plaintiffs Ron DeHart and Brian Halford and are certified as Class

Representatives.

4. The Settlement is properly before the Court for preliminary approval and

Preliminary Approval of the Stipulation and Agreement of Settlement (attached to the Joint

Motion for Preliminary Approval and incorporated by reference herein) is hereby GRANTED.

5. A Settlement Hearing shall be held at the United States District Court for the

Southern District of Ohio, on __________, 2010 at __________.m or at another date and time set

by the Court, to determine: (a) whether the requirements for certification of the Class under

Federal Rule of Civil Procedure 23(e) have been satisfied; (b) whether the terms of the

Settlement, as set forth in the Stipulation, are fair, reasonable and adequate and should be
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approved; (c) whether the proposed Order and Final Judgment should be entered; (d) whether the

proposed Plan of Allocation for the proceeds of the Settlement is fair and reasonable and should

be approved by the Court; (e) whether to approve Plaintiffs’ Lead Counsels’ joint request for

attorneys’ fees and reimbursement of expenses; and (f) any other such other matters as the Court

may deem appropriate.

6. The Court reserves the right to approve the Stipulation and Agreement of

Settlement with any modifications agreed to by the Settling Parties without further notice. The

court also may adjourn the Settlement Hearing without further notice other than to counsel of

record.

7. The Court approves the appointment of The Garden City Group as the Claims

Administrator, and the payment of those fees and expenses of the Claims Administrator

approved by both Plaintiffs’ Lead Counsel and the Defendants’ Counsel from the Administration

Fund.

8. The Court approves the form attached to the Stipulation as Exhibit C and directs

that Plaintiffs’ Lead Counsel shall cause the Summary Notice to be published once in Investors’

Business Daily and the Cincinnati Enquirer and distributed on the PRNewswire within ten (10)

days of the mailing of the Notice.

9. The Court approves the form of the Settlement Notice in the form attached to the

Stipulation as Exhibit “B” and Proof of Claim Form in the form attached to the Stipulation as

Exhibit “D” to the Stipulation. The Claims Administrator shall mail the Notice and Proof of

Claim on or before _____________, 2010 by first class mail to the addresses of all Class

Members. Defendants shall cooperate in providing AtriCure’s transfer records to the Claims
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Administrator for the purpose of identifying and providing notice to the Class within ____ days

of this Order.

10. The manner of giving notice of Settlement to Class Members, as described in the

Stipulation, constitutes the best notice practicable under the circumstances and constitutes valid,

due and sufficient notice to all Class Members, complying with the requirements of Federal

Rules of Civil Procedure 23 and the Private Securities Litigation Reform Act of 1995.

11. Plaintiffs’ Lead Counsel, or their designated representative, shall, at or before the

Settlement Hearing, file a Declaration with the Court setting forth the actions taken to comply

with the notice requirements set forth in this Order.

12. Any Class Member who requests to be excluded from the Class must do so by

sending a written request for exclusion to Plaintiffs’ Lead Counsel by first-class mail to the

address listed in the Notice, signed by the Class Member and providing all information called for

in the Notice. A request for exclusion is valid only if postmarked no later than _____, 2010 (ten

days before the date set for the Settlement Hearing as described in paragraph 5 above). Any

Class Member who does not properly and timely request exclusion from the Class shall be

included, and if the Settlement is approved and becomes effective, shall be bound by all the

terms and provisions of the Stipulation and Agreement of Settlement, including but not limited to

the releases and covenants not to sue described therein, whether or not such Class Member has

objected to the Settlement.

13. Any objections by any Class Member to (a) the Settlement and/or (b) the

application for costs and expenses to be made by Plaintiffs’ Lead Counsel shall be heard and any

papers submitted in support of said objections shall be considered by the Court at the Settlement

Hearing only if, on or before ______________, 2010 (ten days before the date set for the
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Settlement Hearing as described in paragraph 5 above), such objector files with the Clerk of

Court a notice of his/her intention to appear, submits documentary proof that he/she is a Class

Member, states the basis for his objections, and serves copies of the foregoing papers and all

other papers in support of his objections upon Counsel for the Settling Parties, as directed in the

Settlement Notice.

IT IS SO ORDERED.
Honorable Michael R. Barrett
United States District Judge

2257595_2.DOC
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EXHIBIT “B”

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO

WESTERN DIVISION
(AT CINCINNATI)

IN RE ATRICURE, INC.
SECURITIES LITIGATION

No. 1:08cv00867

Hon. Michael R. Barrett

NOTICE OF CLASS ACTION, PROPOSED SETTLEMENT,
MOTION FOR ATTORNEYS’ FEES AND SETTLEMENT HEARING

To: All persons and entities who purchased shares of AtriCure, Inc. Common Stock
between May 10, 2007 through October 31, 2008, inclusive.

PLEASE READ THIS NOTICE CAREFULLY
IT HAS BEEN SENT TO YOU TO ADVISE YOU ABOUT THE PROPOSED

SETTLEMENT WITH ATRICURE, INC.
AND YOUR RIGHTS WITH RESPECT TO THE PROPOSED SETTLEMENT

This Notice provides a summary of the lawsuit, describes who is included, the effect of
participating in the Settlement, and how to request exclusion from the Settlement
RELATING TO THE ATRICURE INC. SECURITIES CLASS ACTION LITIGATION

A federal court authorized this notice. This is not a solicitation from a lawyer.

 This Notice relates to a proposed settlement of claims asserted in the securities class
action lawsuit described below (the “Action”).

 The Class consists of all persons and entities who purchased the common stock of
AtriCure, Inc. between May 10, 2007, and October 31, 2008, inclusive Excluded
from the class are Defendants, the directors and officers of AtriCure, members of
their immediate families and their legal representatives, heirs, successors or assigns
and any entity in which Defendants have or had a controlling interest.

 The Settlement creates a $2,750,000 settlement fund (the “Settlement Fund”). The
description of the Settlement herein is only a summary; full details of the Settlement
are set forth in the Stipulation and Agreement of Settlement (“Stipulation”).
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 The Settlement Fund, less the payment of costs approved by the Court, will be
distributed on a pro rata basis solely to Authorized Claimants who submit
acceptable and timely Proof of Claim and Release forms (“Proof of Claim”).

 Lead Plaintiffs and Defendants disagree on the amount of damages, if any, that
could have been recovered if the Class prevailed on each remaining claim asserted
at trial. Lead Plaintiffs estimate that the maximum amount of recoverable damages
to members of the Class who purchased AtriCure common stock were this case to go
to trial would be approximately $2.53 per share.

 Lead Plaintiff estimates that if all Class Members make a claim against the
Settlement Fund, the average payment to Class Member will be $0.75 per affected
share, based upon an estimate of 3.65 million affected AtriCure shares purchased
during the Class Period. Of this amount, fees and expenses requested by the
attorneys, reimbursement of costs and expenses of Plaintiffs’ Lead Counsel will not
exceed $.25 per share. Please note that these amounts are only estimates.

 In reaching the Settlement, Lead Plaintiffs and Defendants have avoided the cost
and time of a trial.

 Further information regarding the Settlement and this Notice may be obtained by
contacting the following Plaintiffs’ Lead Counsel: Richard S. Wayne, Esq., The
Federal Reserve Building, 150 E. Fourth Street, Cincinnati, Ohio 45202, 1-800-
_________, atricure@strausstroy.com or Garden City Group, [WEBSITE], 1-800-
_________.
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YOUR LEGAL RIGHTS AND OPTIONS IN THIS SETTLEMENT

OPTION DEADLINE

INCLUDE
YOURSELF IN THE
SETTLEMENT

Return the Completed Claim
form by the Deadline

EXCLUDE
YOURSELF FROM
THE CLASS

Opt out of the Settlement Class
by informing the Clerk of the
Court. You will get no payment
pursuant to this Settlement.
This is the only option that
allows you to be a part of any
other lawsuit against the
Defendants and their affiliates
involving the claims released by
this Settlement.

OBJECT OR
COMMENT

Write to the Court about why
you do, or do not, like the
settlement. You must remain in
the Settlement Class and
complete a Claim Form to
comment in support of or in
opposition to the Settlement.

DO NOTHING Approve the Settlement and give
up right to sue.

ASK TO SPEAK AT
FAIRNESS
HEARING

Ask to speak to the Court about
the fairness of the settlement.

 These rights and options, and the deadlines to exercise them, are explained in this
Notice.

 The Court still has to decide whether to approve the Settlement.
 All capitalized terms used herein shall have the same meaning assigned to them in

the Settlement Agreements.

WHAT THIS NOTICE CONTAINS

1. WHY DID I RECEIVE THIS NOTICE?..........................................................................
2. WHAT IS A CLASS ACTION? .........................................................................................
3. DESCRIPTION OF THIS CLASS ACTION....................................................................
4. WHY IS THERE A SETTLEMENT? ...............................................................................
5. WHO IS INCLUDED IN THE SETTLEMENT?.............................................................
6. WHAT DOES THE SETTLEMENT PROVIDE? ...........................................................
7. HOW DO I PARTICIPATE IN THE SETTLEMENT?..................................................
8. HOW DO I EXCLUDE MYSELF FROM THE SETTLEMENT CLASS? ..................
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9. WHAT HAPPENS IF I DO NOTHING? ..........................................................................
10. WHAT IS THE EFFECT OF FINAL SETTLEMENT APPROVAL? ..........................
11. WHAT PAYMENT ARE THE ATTORNEYS FOR THE CLASS SEEKING?...........
12. WHEN AND WHERE WILL THE HEARING ON THE FAIRNESS OF

THE SETTLEMENT BE HELD?......................................................................................
13. HOW MUCH WILL MY PAYMENT BE?
14. HOW DO I GET MORE INFORMATION? ....................................................................

1. Why Did I Receive This Notice?

This Notice is being sent to you pursuant to an Order of the United States District Court

for the Southern District of Ohio (the “Court”). The Court has directed this Notice to be sent to

inform you about your rights and options before the Court rules on the proposed Stipulation and

Agreement of Settlement (the “Settlement” or “Settlement Agreement”) of this securities class

action against AtriCure, Inc., David J. Drachman and Julie A. Piton (collectively the

“Defendants” or “Settling Defendants”). The proposed Settlement, if approved by the Court,

will settle claims of all persons and entities who purchased shares of AtriCure, Inc. common

stock between May 10, 2007, and October 31, 2008 inclusive (the “Class Period”), and suffered

damages as a result (“Class Members”).

2. What is a Class Action?

A class action is a lawsuit in which one or more persons and /or entities sue on behalf of

other persons and/or entities that have similar claims. Because the settlement of a class action

determines the rights of all members of a settlement class, the Court in which the class action is

pending – in this case the United States District Court for the Southern District of Ohio – must

approve the settlement as fair, reasonable and adequate to the Class as a whole.

3. Description of this Class Action

This class action arises out of Defendants’ alleged false and misleading statements to the

investing public relating to the marketing and promotion of its products and the training of

doctors in the off-label use of its products. When AtriCure revealed on October 31, 2008 that it

had received a letter from the U.S. Department of Justice, Civil Division (the “DOJ”) informing

the Company that the DOJ was conducting an investigation into, among other things, the

Case: 1:08-cv-00867-MRB Doc #: 43-3 Filed: 07/30/10 Page: 4 of 11  PAGEID #: 1323



5

Company’s marketing practices utilized in connection with AtriCure’s surgical ablation system

to treat AF, the Company’s share price declined.

This case was filed on December 12, 2008 in the United States District Court for the

Southern District of Ohio. An Amended Class Action Complaint (the “Amended Complaint: or

“Complaint”) was filed on May 8, 2009.

On July 29, 2009, Defendants moved to dismiss the Complaint+. Lead Plaintiffs filed

their opposition to the Motion to Dismiss on September 25, 2009, and on November 9, 2010

Defendants filed their reply papers.

United States District Judge Michael Barrett issued an Order on March 29, 2010: granting

in part and denying in part Defendants’ Motion to Dismiss.

Following the entry of the Order by the District Court Counsel for the Lead Plaintiff and

Defendants have engaged in discussions and arm’s-length negotiations, and with the assistance

of a Mediator, have reached a settlement of this Action.

4. Why is there a Settlement?

After engaging in extensive briefing of Defendants’ Motion to Dismiss and Lead

Plaintiffs’ Motion to Strike, reviewing the decision of the District Court on those Motions and in

light of the uncertainty and the risk inherent in any litigation, and the difficulties and expense

involved in complex litigation, the parties, with the assistance of a Mediator agreed to the

Settlement.

5. Who is included in the Settlement?

The class covered by the Settlement is defined as follows: All persons and entities who

purchased shares of AtriCure, Inc. between and including May 10, 2007, and October 31,

2008, inclusive . Excluded from the Class are Defendants, directors and officers of AtriCure,

members of their immediate families and their legal representatives, heirs, successors or assigns

and any entity in which Defendants have or had a controlling interest.

Also, excluded from the Class is any person or entity who files a timely and valid request

for exclusion from the Class.
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6. What does the Settlement provide?

Subject to Court approval, the Settling Defendants will pay Two Million Seven Hundred

and Fifty Thousand Dollars ($2,750,000) (the “Settlement Amount”) in cash. The Net Settlement

Fund (i.e. the Settlement Fund after the payment of attorneys’ fees and costs approved by the

Court) will be distributed to claimants who file a valid and time proof claim and release form

with the Claims Administrator.

7. How do I participate in the Settlement?

If you are a Class Member, you may either (i) accept the Settlement or (ii) request

exclusion from the Settlement.

To Accept and Participate in the Settlement: To qualify for a settlement payment, you

must send in a Proof of Claim and Release form. A claim form is attached to this Notice. You

also may get a claim form on the Internet at _____________ or by calling the Claims

Administrator. Please note that all claim forms must be signed and returned to the Claims

Administrator by ________ in order to receive a payment from the Net Settlement Fund.

To Object: If you want to participate in the Settlement, but you object to any term of the

Settlement, you must submit an objection to the Court.

If you are a Class Member and do not exclude yourself from the Settlement, you may

object to the Settlement, any term of the Settlement Agreement, the Plan of Allocation or the

applications of Plaintiffs’ Lead Counsel for attorneys fees and expenses. Such objections must

be in writing and contain your name and address. The written objection also should state the

specific reason(s) for the objection. A written objection (and any support for it) must be received

by the Clerk of Court and the following Counsel by no later than _______________, 2010:

For Defendant AtriCure, Inc.: For Class Plaintiffs: Court
Stuart M. Gerson
EPSTEIN BECJER

& GREEN, P.C.
1227 25th Street, N.W.
Suite 700
Washington, DC 20037

Richard S. Wayne
STRAUSS & TROY
The Federal Reserve Building
150 East Fourth Street
Cincinnati, OH 45202

Clerk of Court
U.S. District Court For the
Southern District of Ohio
In Re. AtriCure Securities
Litigation (08cv867)
100 E. Fifth Street, Rm. 103
Cincinnati, OH 45202
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If you hire an attorney in connection with making an objection, that attorney must file

with the Court and serve on the counsel identified above a notice of appearance. The notice of

appearance must be received by the Court and the counsel identified above by no later than

_________, 2010.

8. How do I exclude myself from the Settlement?

If you a Class Member, you may ask to be excluded from the Settlement. A request for

exclusion must contain your name, address, telephone number, and signature, and be mailed to

the Clerk of Court and all the Counsel listed in Section 7, and must be postmarked by no later

than _____________, 2010.

9. What happens if I do nothing?

If you are a Class Member and do not file a timely written request for exclusion as

provided by this paragraph, and the Settlement is approved, you will be bound by the Release in

the Settlement Agreement and by all proceedings, orders and judgments relating to the Court’s

approval of the Settlement, even if you now have pending, or later file any litigation, arbitration

or any other action regarding the claims that have been made or that could have been alleged in

this Action, as set forth in greater detail below in answer to Section No. 10.

10. What is the effect of final Settlement approval?

If the Court grants final approval of the Settlement, all Class Members and the successors

and assigns of any of them, who did not validly and timely request exclusion from the Class, will

be permanently barred, enjoined and restrained from instituting, commencing or prosecuting all

direct, indirect, individual, representative or class claims, rights or causes of action or liabilities

whatsoever, including but not limited to claims for contribution, indemnification or

reimbursement, whether known or unknown (including Unknown Claims), and whether arising

under federal, state, local, statutory, common or any other law, rule, or regulation, against any of

the Released Defendants, which have been, or could have been, asserted in the Action, or in any

court or forum by the Class Members or any of them individually (or any of their heirs,

executors, successors or assigns, in their capacities as such, or any person or entity whom the
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Class Member represents as the holder of shares of the AtriCure, Inc.), based upon, relating to or

arising from the acts, facts, matters or occurrences, errors, representations or omissions,

transactions and circumstances that were alleged in the Amended Complaint and which relate to

or arise in any way, directly or indirectly, from any transactions relating to shares of the

AtriCure, Inc. during the Class Period (the “Released Claims”).

11. What payment are the attorneys for the Class seeking?

From the inception of this Action, Plaintiffs’ Lead Counsel has not received payment for

their services, nor have they been reimbursed for any out-of-pocket expenses. If the Court

approves the proposed Settlement, Plaintiffs’ Lead Counsel will not ask the Court for more than

thirty percent (30%) of the Settlement Fund plus reimbursement of their expenses.

12. When and where will the hearing on the fairness of the Settlement be held?

A Hearing will be held before the Honorable Michael R. Barrett in the United States

District Court for the Southern District of Ohio, United States Courthouse, 100 East Fifth Street,

Cincinnati, Ohio 45202 at ____:_____ __.m., on ____________, 2010 to determine whether:

(1) the proposed settlements should be approved by the Court as fair, reasonable and adequate;

(2) the plan for allocating the settlement fund should be approved; and (3) the claims against the

Defendants should be dismissed with prejudice and otherwise released. At the Hearing, the

Court may also rule on such other matters as the Court deems appropriate.

You may choose to attend the hearing, either in person or through an attorney hired at

your own expense, but attendance is not required. If you have made a written objection, either

you (or your attorney) may appear at the hearing to present the objection, but you are not

required to attend. If you choose to attend the hearing and intend to make a presentation to the

Court, you must file a notice of your intention to appear. A notice of intention to appear must be

received by the Court and the counsel identified in Section No. 7 by _____________, 2010.

13. How much will my payment be?

Your share of the Net Settlement Fund will depend on the total number of valid proof of

claim forms that Class Members submit, how many shares of AtriCure stock you bought, how

Case: 1:08-cv-00867-MRB Doc #: 43-3 Filed: 07/30/10 Page: 8 of 11  PAGEID #: 1327



9

much you paid for them, and when you bought and whether or when you sold them, and if so, at

what price you sold them.

You can calculate your Recognized Loss using the formula described below in the Plan

of Allocation. It is unlikely that you will get a payment for all of your Recognized Loss. After

all Class Members send in their Proof of Claim forms, the payment you get will be part of the

Net Settlement Fund equal to your Recognized Loss divided by the total Recognized Losses of

all Class Members who timely submit valid proof of claim forms.

Plan of Allocation:

The $2,750,000 Cash Settlement Amount and the interest earned thereon shall be the

Gross Settlement Fund. The Gross Settlement Fund, less all taxes, approved costs, attorney fees

and expenses (the “Net Settlement Fund”) shall be distributed to members of the Class who

submit acceptable Proofs of Claim (“Authorized Claimants”).

The Claims Administrator shall determine each Authorized Claimant’s pro rata share of

the Net Settlement Fund based upon each Authorized Claimant’s “Recognized Loss.” The

following proposed Plan of Allocation reflects Plaintiffs’ allegations that the prices of AtriCure’s

publicly-traded securities were inflated during the Class Period by reason of the allegedly false

and misleading statements made by the Defendants, and that part of that inflation was removed

when AtriCure disclosed on October 31, 2008, that it had received a letter from the U.S.

Department of Justice, Civil Division (“DOJ”) informing the Company that the DOJ was

conducting an investigation into the Company’s marketing practices in connection with its

surgical ablation system to treat AF. For purposes of the Settlement and allocating the proceeds

of the Settlement among Class Members, Plaintiffs contend that $2.53 of the decrease in the

price of AtriCure’s common stock that occurred on November 3, 2008, reflected the elimination

of artificial inflation that Defendants’ alleged misrepresentations caused.

“Recognized Loss” will be calculated for purposes of the Settlement as follows:

For shares of AtriCure’s common stock purchased during the period May 10,
2007 through and including October 31, 2008, and

(1) Sold between November 3, 2008 and January 31, 2009, inclusive, an
Authorized Claimant’s “Recognized Loss” shall mean the lesser of: (a)
$2.53 per share, or (b) the price paid less $3.89, or (c) the price paid less
the price received;
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(2) Held after January 31, 2009 an Authorized Claimant’s “Recognized Loss”
shall mean the lesser of: (a) $2.53 per share, or (b) the price paid less
$3.89.

To the extent a Claimant had a gain from his, her or its overall transactions in AtriCure

common stock during the Class Period, the value of the Recognized Loss will be zero. To the

extent that a Claimant suffered an overall loss on his, her or its overall transactions in AtriCure

common stock during the Class Period, but that loss was less than the Recognized Loss

calculated above, then the Recognized Loss shall be limited to the amount of the actual loss.

For purposes of determining whether a Claimant had a gain from his, her or its overall

transactions in AtriCure’s common stock that will receive payment under this Plan of Allocation

during the Class Period or suffered a loss, the Claims Administrator shall: (i) total the amount

paid for all AtriCure common stock purchased during the Class Period by the claimant (the

“Total Purchase Amount”); (ii) match any sales of AtriCure common stock purchased during the

Class Period first against the Claimant’s opening position in such common stock (the proceeds of

those sales will not be considered for purposes of calculating gains or losses); (iii) total the

amount received for sales of the remaining shares of AtriCure common stock sold during the

Class Period (the “Sales Proceeds”); (iv) ascribe a $3.89 per common share, holding value for

the number of shares of AtriCure common stock purchased during the Class Period and still held

at the end of the Class Period (“Holding Value”). The difference between (i) the Total Purchase

Amount and the (ii) sum of the Sales Proceeds and Holding Value, will be deemed a Claimant’s

gain or loss on his, her or its overall transactions in AtriCure common stock during the Class

Period.

Each Authorized Claimant shall be allocated a pro rata share of the Net Settlement Fund

based on his, her or its Recognized Loss as compared to the total Recognized Loss of all

Authorized Claimants.

Class Members who do not submit acceptable Proofs of Claim will not share in the

settlement proceeds. Class Members who would receive a de minimus payment of less than

$5.00 will not receive a share of the settlement proceeds. Class Members who do not either

submit a request for exclusion or submit an acceptable Proof of Claim will nevertheless be bound

by the settlement and the Order and Final Judgment of the Court dismissing this Action.
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Distributions will be made to Authorized Claimants after all claims have been processed

and after the Court has finally approved the settlement. If any funds remain in the Net

Settlement Fund by reason of un-cashed checks or otherwise, then, after the Claims

Administrator has made reasonable and diligent efforts to have Class Members who are entitled

to participate in the distribution of the Net Settlement Fund cash their distributions, any balance

remaining in the Net Settlement Fund one (1) year after the initial distribution of such funds shall

be contributed to non-sectarian, not-for-profit, 501(c)(3) organization(s) designated by Plaintiffs’

Lead Counsel and approved by the Court.

14. How do I get more information?

You may obtain a copy of the Settlement Agreement, and information about the

Settlement by visiting the website of the Claims Administrator of the Settlement

at__________________, 1-800-____________, or by sending an e-mail to

_______________________.

If you wish to communicate directly with Plaintiffs Lead Counsel, you may do so by

contacting the attorneys listed below:

Richard S. Wayne, Esq.
Strauss & Troy
The Federal Reserve Building
150 East Fourth Street
Cincinnati, Ohio, 45202
(800) _________
atricure@strausstroy.com

You may also examine the AtriCure, Inc. Settlement Agreement, Court Orders, and the
other papers filed in the Action at the Office of the Clerk, United States District Court for the
Southern District of Ohio, United States Courthouse, 100 East Fifth Street, Cincinnati, Ohio
45202

PLEASE DO NOT CONTACT THE COURT
OR THE CLERK’S OFFICE FOR INFORMATION

Dated: __________, 2010 BY ORDER OF THE UNITED STATES COURT
FOR THE SOUTHERN DISTRICT OF OHIO

2254543_2.DOC
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EXHIBIT “C”

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO

WESTERN DIVISION

:
IN RE ATRICURE, INC. : Civil Action No. 1:08-cv-00867
SECURITIES LITIGATION : (Judge Michael R. Barrett)

:

SUMMARY NOTICE OF PENDENCY OF CLASS ACTION,
PROPOSED SETTLEMENT AND SETTLEMENT HEARING

TO: ALL PERSONS WHO PURCHASED SHARES OF ATRICURE INC.
(“ATRICURE”) COMMON STOCK DURING THE PERIOD BETWEEN
MAY 10, 2007 AND OCTOBER 31, 2008, INCLUSIVE, AND WHO WERE
DAMAGED THEREBY (THE “CLASS”).

YOU ARE HEREBY NOTIFIED, pursuant to Rule 23 of the Federal Rules of Civil

Procedure and an Order of the Court, that the above-captioned action has been preliminarily

certified for settlement purposes as a class action and that a settlement for $2,750,000 has been

proposed. A hearing will be held before the Honorable Michael R. Barrett in the United States

District Court for Southern District of Ohio, Room ____, 100 East Fifth Street, Cincinnati, Ohio

45202, at ___:_____ __.m., on _______________, 2010 to determine whether: (1) the proposed

settlement should be approved by the Court as fair, reasonable, and adequate; (2) the Action

should be dismissed with prejudice pursuant to the terms and conditions set forth in the

Stipulation and Agreement of Settlement dated as of July __, 2010; (3) whether the Plan of

Allocation should be approved as fair, reasonable and adequate; and (4) to consider the

application of Plaintiffs’ Lead Counsel for attorneys’ fees and reimbursement of expenses.
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IF YOU ARE A MEMBER OF THE CLASS DESCRIBED ABOVE, YOUR RIGHTS

WILL BE AFFECTED BY SETTLEMENT OF THE ACTION AND YOU MAY BE

ENTITLED TO SHARE IN THE SETTLEMENT FUND. If you have not yet received the full

printed Notice of Pendency of Class Action and Proposed Settlement, Motion for Attorneys’

Fees and Settlement Fairness Hearing and a Proof of Claim form, you may obtain copies of these

documents by contacting the Claims Administrator:

In re AtriCure Inc. Securities Litigation
c/o ____________________.

Claims Administrator
P.O. Box ____

Dublin, Ohio 430171-800-________
www.______________________com

Inquiries, other than requests for the forms of Notice and Proof of Claim, may be made to

Plaintiffs’ Lead Counsel:

Lionel Z. Glancy
Robin B. Howald
GLANCY BINKOW & GOLDBERG
1801 Avenue of the Stars, Suite 311
Los Angeles, CA 90067
(310) 201-9150

Richard S. Wayne, Esq.
STRAUSS & TROY, LPA
The Federal Reserve Building
150 East Fourth Street
Cincinnati, OH 45202-4018
(513) 621-2120

Lester R. Hooker
SAXENA WHITE P.A.
2424 N. Federal Highway, Suite 257
Boca Raton, FL 33431
(561) 394-3399

The Notice contains details about this Action and settlement, including what you must do

to exclude yourself from the settlement, object to the terms of the settlement, or file a Proof of

Claim. If you are a Class member, to participate in the Settlement, you must submit a Proof of

Claim no later than _______________, 2010. If you are a Class Member and do not exclude

yourself from the Class, you will be bound by the Order and Final Judgment of the Court. To

exclude yourself from the Class, you must submit a request for exclusion postmarked no later
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than _______________, 2010, in the manner and form explained in the detailed Notice referred

to above. Any objections to the Settlement must be filed by _______________, 2010 and mailed

to Strauss & Troy LPA, on behalf of Lead Plaintiffs, at the address listed above. If you are a

Class Member and do not submit a proper Proof of Claim, you will not share in the Settlement

but you nevertheless will be bound by the Order and Final Judgment of the Court.

Further information may be obtained by contacting the Claims Administrator.

By Order of The Court

2257718_2.DOC
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EXHIBIT “D”

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO

WESTERN DIVISION

:
IN RE ATRICURE, INC. : Civil Action No. 1:08-cv-00867
SECURITIES LITIGATION : (Judge Michael R. Barrett)

:

PROOF OF CLAIM AND RELEASE

DEADLINE FOR SUBMISSION: _______________, 2010.

IF YOU PURCHASED OR OTHERWISE ACQUIRED SHARES OF ATRICURE, INC.
(“ATRICURE”) COMMON STOCK DURING THE PERIOD BETWEEN May 10, 2007, AND
OCTOBER 31, 2008, INCLUSIVE (“CLASS PERIOD”), YOU ARE A “CLASS MEMBER”
AND MAY BE ENTITLED TO SHARE IN THE SETTLEMENT PROCEEDS. (EXCLUDED
FROM THE CLASS ARE THE DEFENDANTS, OTHER DIRECTORS AND OFFICERS OF
ATRICURE, MEMBERS OF THEIR IMMEDIATE FAMILIES AND THEIR LEGAL
REPRESENTATIVES, HEIRS, SUCCESSORS OR ASSIGNS AND ANY ENTITY IN
WHICH DEFENDANTS HAVE OR HAD A CONTROLLING INTEREST).

IF YOU ARE A CLASS MEMBER, YOU MUST COMPLETE AND SUBMIT
THIS FORM IN ORDER TO BE ELIGIBLE FOR ANY SETTLEMENT

BENEFITS.

YOU MUST COMPLETE AND SIGN THIS PROOF OF CLAIM AND MAIL IT BY FIRST
CLASS MAIL, POSTMARKED NO LATER THAN ____________, 2010 TO THE
FOLLOWING ADDRESS:

In re AtriCure Inc. Securities Litigation
c/o Claims Administrator, _______________.

P.O. Box __________
Dublin, Ohio 43017

YOUR FAILURE TO SUBMIT YOUR CLAIM BY _______________, 2010 WILL SUBJECT
YOUR CLAIM TO REJECTION AND PRECLUDE YOUR RECEIVING ANY MONEY IN
CONNECTION WITH THE SETTLEMENT OF THIS LITIGATION. DO NOT MAIL OR
DELIVER YOUR CLAIM TO THE COURT OR TO ANY OF THE PARTIES OR THEIR
COUNSEL AS ANY SUCH CLAIM WILL BE DEEMED NOT TO HAVE BEEN
SUBMITTED. SUBMIT YOUR CLAIM ONLY TO THE CLAIMS ADMINISTRATOR.
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CLAIMANT’S STATEMENT

1. I purchased or otherwise acquired shares of AtriCure, Inc. (“AtriCure”)

common stock between May 10, 2007 and October 31, 2008, inclusive, and was damaged

thereby. (Do not submit this Proof of Claim if you did not purchase or otherwise acquire

AtriCure common stock during this period).

2. By submitting this Proof of Claim, I state that I believe in good faith that I am a

Class Member as defined above and in the Notice of Class Action, Proposed Settlement,

Motion for Attorneys’ Fees and Settlement Hearing (the “Notice”), or am acting for such

person; that I am not a Defendant in the Action or anyone excluded from the Class; that I have

read and understand the Notice; that I believe that I am entitled to receive a share of the Net

Settlement Fund; that I elect to participate in the proposed Settlement described in the Notice;

and that I have not filed a request for exclusion. (If you are acting in a representative capacity

on behalf of a Class Member (e.g., as an executor, administrator, trustee, or other

representative), you must submit evidence of your current authority to act on behalf of that

Class Member. Such evidence would include, for example, letters testamentary, letters of

administration, or a copy of the trust documents.)

3. I consent to the jurisdiction of the Court with respect to all questions concerning

the validity of this Proof of Claim. I understand and agree that my claim may be subject to

investigation and discovery under the Federal Rules of Civil Procedure, provided that such

investigation and discovery shall be limited to my status as a Class Member and the validity

and amount of my claim. No discovery shall be allowed on the merits of the Action or

Settlement in connection with processing of the Proofs of Claim.

4. I have set forth where requested below all relevant information with respect to

each purchase of shares of AtriCure common stock during the Class Period, and each sale, if

any, of such securities. I agree to furnish additional information (including transactions in

other AtriCure securities) to the Claims Administrator to support this claim if requested to do

so.
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5. I have enclosed photocopies of the stockbroker’s confirmation slips,

stockbroker’s statements, or other documents evidencing each purchase, sale or retention of

shares of AtriCure common stock listed below in support of my claim. (IF ANY SUCH

DOCUMENTS ARE NOT IN YOUR POSSESSION, PLEASE OBTAIN A COPY OR

EQUIVALENT DOCUMENTS FROM YOUR BROKER BECAUSE THESE DOCUMENTS

ARE NECESSARY TO PROVE AND PROCESS YOUR CLAIM.)

6. I understand that the information contained in this Proof of Claim is subject to

such verification as the Claims Administrator may request or as the Court may direct, and I

agree to cooperate in any such verification. (The information requested herein is designed to

provide the minimum amount of information necessary to process most simple claims. The

Claims Administrator may request additional information as required to efficiently and reliably

calculate your Recognized Claim. In some cases, the Claims Administrator may condition

acceptance of the claim based upon the production of additional information, including, where

applicable, information concerning transactions in any derivatives of the subject securities such

as options.)

7. Upon the occurrence of the Effective Date, my signature hereto will constitute a

full and complete release, remise and discharge by me and my heirs, executors, administrators,

predecessors, successors, and assigns (or, if I am submitting this Proof of Claim on behalf of a

corporation, a partnership, estate or one or more other persons, by it, him, her or them, and by

its, his, her or their heirs, executors, administrators, predecessors, successors, and assigns) of

each of the “Released Defendants” of all “Settled Claims,” as defined in the Notice.

8. NOTICE REGARDING ELECTRONIC FILES: Certain claimants with large

numbers of transactions may request, or may be requested, to submit information regarding

their transactions in electronic files. All Claimants MUST submit a manually signed paper

Proof of Claim form listing all their transactions whether or not they also submit electronic

copies. If you wish to file your claim electronically, you must contact the Claims

Administrator at 1-800-__________ or visit their website at ____________.com to obtain the

required form. No electronic files will be considered to have been properly submitted unless
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the Claims Administrator issues to the Claimant a written acknowledgment of receipt and

acceptance of electronically submitted data.

9. Statement of Claim

Name(s) of Beneficial Owner(s):

_________________________
Name

_________________________
Joint Owner’s Name (if any)

Address of Beneficial Owner(s):

__________________________
Street No.

___________ _____ ________
City State Zip Code

( ) ( )
Telephone No. (Day) Telephone No. (Night)

______________________________
Taxpayer I.D. No. or Social Security No.

Check one:

___ Individual ___ Corporation
___ Joint Owners ___ IRA
___ Estate ___ Other (specify)

FOR SHARES OF ATRICURE COMMON STOCK:

10. At the close of business on May 9, 2007, I owned __________ shares of

AtriCure common stock (If none, write “zero” or “0”) (If other than zero, must be

documented).

11. I made the following purchases of AtriCure common stock during the period

between May 10, 2007, and October 31, 2008, inclusive (or I otherwise acquired shares that

had been purchased during that period) (must be documented):
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Date(s) of Purchase
(List
Chronologically)
(Month/Day/Year)

Number of Shares of
Common Stock
Purchased

Purchase Price Per
Share of Common
Stock

Aggregate Cost
(including
commissions, taxes,
and fees)

___/___/_____ ______________ $_____________ $_____________

___/___/_____ ______________ $_____________ $_____________

___/___/_____ ______________ $_____________ $_____________

___/___/_____ ______________ $_____________ $_____________

___/___/_____ ______________ $_____________ $_____________

12. I made the following sales of AtriCure common stock during the period
between November 3, 2008 and January 31, 2009, inclusive, (must be documented):

Date(s) of Sale
(List
Chronologically)
(Month/Day/Year)

Number of Shares of
Common Stock Sold

Sale Price Per Share
of Common Stock

Amount Received
(net of commissions,
taxes, and fees)

___/___/_____ ______________ $_____________ $_____________

___/___/_____ ______________ $_____________ $_____________

___/___/_____ ______________ $_____________ $_____________

___/___/_____ ______________ $_____________ $_____________

___/___/_____ ______________ $_____________ $_____________

13. I made the following sales of AtriCure common stock After January 31, 2009,
inclusive, (must be documented):

Date(s) of Sale
(List
Chronologically)
(Month/Day/Year)

Number of Shares of
Common Stock Sold

Sale Price Per Share
of Common Stock

Amount Received
(net of commissions,
taxes, and fees)

___/___/_____ ______________ $_____________ $_____________

___/___/_____ ______________ $_____________ $_____________

___/___/_____ ______________ $_____________ $_____________

___/___/_____ ______________ $_____________ $_____________

___/___/_____ ______________ $_____________ $_____________

IF YOU NEED ADDITIONAL SPACE TO LIST YOUR TRANSACTIONS PHOTOCOPY THIS PAGE
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14. Substitute Form W-9

Request for Taxpayer Identification Number:

Enter taxpayer identification number below for the Beneficial Owner(s). For most
individuals, this is your Social Security Number. The Internal Revenue Service (“I.R.S.”)
requires such taxpayer identification number. If you fail to provide this information, your claim
may be rejected.

Social Security Number (for individuals) or

Taxpayer Identification Number
(for estates, trusts, corporations, etc.)

15. Certification

I (We) certify that I am (we are) NOT subject to backup withholding under the provisions
of Section 3406 (a)(1)(c) of the Internal Revenue Code because: (a) I am (We are) exempt from
backup withholding, or (b) I (We) have not been notified by the I.R.S. that I am (we are) subject
to backup withholding as a result of a failure to report all interest or dividends, or (c) the I.R.S.
has notified me (us) that I am (we are) no longer subject to backup withholding.

NOTE:If you have been notified by the I.R.S. that you are subject to backup withholding,
please strike out the language that you are not subject to backup withholding in the certification
above.

UNDER THE PENALTIES OF PERJURY, I (WE) CERTIFY THAT ALL OF THE
INFORMATION I (WE) PROVIDED ON THIS PROOF OF CLAIM FORM IS TRUE,
CORRECT AND COMPLETE.

Signature of Claimant (If this claim is being
made on behalf of Joint Claimants, then
each must sign)

(Signature)

(Signature)

(Capacity of person(s) signing, e.g.
beneficial purchaser(s), executor,
administrator, trustee, etc.)

Date:
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THIS PROOF OF CLAIM MUST BE SUBMITTED NO LATER THAN ____________,

2010, AND MUST BE MAILED TO:

In re AtriCure Inc. Securities Litigation
c/o Claims Administrator, The Garden City Group, Inc.

P.O. Box ________
Dublin, Ohio 43017

A Proof of Claim received by the Claims Administrator shall be deemed to have been

submitted when posted, if mailed by _______________, 2010, and if a postmark is indicated on

the envelope and it is mailed first class, and addressed in accordance with the above instructions.

In all other cases, a Proof of Claim shall be deemed to have been submitted when actually

received by the Claims Administrator.

You should be aware that it will take a significant amount of time to process fully all of

the Proofs of Claim and to administer the Settlement. This work will be completed as promptly

as time permits, given the need to investigate and tabulate each Proof of Claim. Please notify the

Claims Administrator of any change of address.
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REMINDER CHECKLIST

1. □ Please be sure to sign this Proof of Claim on page [__]. If this Proof of Claim is
submitted on behalf of joint claimants, then both claimants must sign.

2. □ Please remember to attach supporting documents. Do NOT send any stock
certificates. Keep copies of everything you submit.

3. □ Do NOT use highlighter on the Proof of Claim or any supporting documents.

4. □ If you move after submitting this Proof of Claim, please notify the Claims
Administrator of the change in your address.

NOTE: RECEIPT ACKNOWLEDGMENT NEEDED

The Claims Administrator will send a written confirmation of its receipt of your Proof of Claim.

Do not assume your claim is submitted until you receive written confirmation of its receipt.

Your claim is not deemed fully filed until the Claims Administrator sends you written

confirmation of its receipt of your Proof of Claim. If you do not receive an acknowledgement

postcard within thirty (30) days of your mailing the Proof of Claim, then please call the Claims

Administrator toll free at 1-800-_______.

2257734_2.DOC
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EXHIBIT “E”

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO

WESTERN DIVISION
(AT CINCINNATI)

:
IN RE ATRICURE, INC. : Civil Action No. 1:08-cv-00867
SECURITIES LITIGATION : (Judge Michael R. Barrett)

:

ORDER AND FINAL JUDGMENT

On the ______ day of _______________, 2010, a hearing having been held before this

Court to determine: (1) whether the terms and conditions of the Stipulation and Agreement of

Settlement dated July ____, 2010 (the “Stipulation“) are fair, reasonable, and adequate for the

settlement of all claims asserted by the Class against the Defendants in the Complaint now

pending in this Court under the above caption, including the release of the Defendants and the

Released Parties, and should be approved; (2) whether judgment should be entered dismissing

the Complaint on the merits and with prejudice in favor of the Defendants and as against all

persons or entities who are members of the Class herein who have not requested exclusion

therefrom; (3) whether to approve the Plan of Allocation as a fair and reasonable method to

allocate the settlement proceeds among the members of the Class; and (4) whether and in what

amount to award Plaintiffs’ Lead Counsel fees and reimbursement of expenses.

The Court having considered all matters submitted to it at the hearing and otherwise; and

it appearing that a notice of the hearing substantially in the form approved by the Court was

mailed to all persons or entities reasonably identifiable, who purchased shares of common stock

of AtriCure Inc. (“AtriCure“) during the period between May 10, 2007 and October 31, 2008,

inclusive (the “Class Period“), except those persons or entities excluded from the definition of
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the Class, as shown by the records of AtriCure’s transfer agent, at the respective addresses set

forth in such records, and that a summary notice of the hearing substantially in the form

approved by the Court was published in the national edition of Investors’ Business Daily,

Cincinnati Enquirer and distributed on the PRNewswire pursuant to the specifications of the

Court; and the Court having considered and determined the fairness and reasonableness of the

award of attorneys’ fees and expenses requested; and all capitalized terms used herein having the

meanings as set forth and defined in the Stipulation;

NOW, THEREFORE, IT IS HEREBY ORDERED THAT:

1. The Court has jurisdiction over the subject matter of the Action, the Lead

Plaintiffs, all Class Members, and the Defendants.

2. The Court finds that, solely for the purposes of settlement, the prerequisites for a

class action under Federal Rules of Civil Procedure 23 (a) and (b)(3) have been satisfied in that:

(a) the number of Class Members is so numerous that joinder of all members thereof is

impracticable; (b) there are questions of law and fact common to the Class; (c) the claims of the

Class Representatives are typical of the claims of the Class they seek to represent; (d) the Class

Representatives and Plaintiffs’ Lead Counsel have and will fairly and adequately represent the

interests of the Class; (e) the questions of law and fact common to the members of the Class

predominate over any questions affecting only individual members of the Class; and (f) a class

action is superior to other available methods for the fair and efficient adjudication of the

controversy.

3. Pursuant to Rule 23 of the Federal Rules of Civil Procedure, and solely for the

purposes of the Settlement, this Court hereby finally certifies this Action as a class action on

behalf of all persons who purchased shares of common stock of AtriCure Inc. (“AtriCure“)

Case: 1:08-cv-00867-MRB Doc #: 43-6 Filed: 07/30/10 Page: 2 of 8  PAGEID #: 1343



3

during the period between May 10, 2007 and October 31, 2008, inclusive . Excluded from the

Class are the Defendants, other directors and officers of AtriCure, members of their immediate

families and their legal representatives, heirs, successors or assigns and any entity in which

Defendants have or had a controlling interest. Also excluded from the Class are the persons

and/or entities who requested exclusion from the Class as listed on Exhibit 1 annexed hereto.

4. Pursuant to Rule 23 of the Federal Rules of Civil Procedure, and for purposes of

settlement only, Lead Plaintiffs are certified as class representatives and their selection of Co-

Lead Counsel, Strauss & Troy LPA, Glancy Binkow & Goldberg LLP, and Saxena White P.A.,

is approved.

5. Notice of the pendency of this Action as a class action and of the proposed

Settlement was given to all Class Members who could be identified with reasonable effort. The

form and method of notifying the Class of the pendency of the action as a class action and of the

terms and conditions of the proposed Settlement met the requirements of Rule 23 of the Federal

Rules of Civil Procedure, Section 21D(a)(7) of the Securities Exchange Act of 1934, 15 U.S.C.

78u-4(a)(7) as amended by the Private Securities Litigation Reform Act of 1995, due process,

and any other applicable law, constituted the best notice practicable under the circumstances, and

constituted due and sufficient notice to all persons and entities entitled thereto.

6. The Settlement is approved as fair, reasonable, and adequate, and the Class

Members and the parties are directed to consummate the Settlement in accordance with the terms

and provisions of the Stipulation.

7. Except as to any individual claim of those Persons (identified in Exhibit 1

attached hereto) who have validly and timely requested exclusion from the Class, the Complaint,

which the Court finds was filed on a good faith basis in accordance with the Private Securities
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Litigation Reform Act and Rule 11 of the Federal Rules of Civil Procedure based upon all

publicly available information, is hereby dismissed with prejudice and without costs, except as

provided in the Stipulation, as against the Defendants.

8. Upon the Effective Date, Lead Plaintiffs and each member of the Class, on behalf

of themselves, their heirs, executors, administrators, successors and assigns, are hereby

permanently barred and enjoined from instituting, commencing or prosecuting the Settled Claims

against the Released Defendants, whether or not such Class Members execute and deliver a

Proof of Claim and Release Form. The Settled Claims are herby compromised, settled, released,

discharged and dismissed as against the Released Defendants on the merits and with prejudice by

virtue of the proceedings herein and this Order and Final Judgment.

9. Defendants and the successors and assigns of any of them, are hereby

permanently barred and enjoined from instituting, commencing or prosecuting the Settled

Defendants’ Claims. The Settled Defendants’ Claims of all the Released Defendants are hereby

compromised, settled, released, discharged and dismissed on the merits and with prejudice by

virtue of the proceedings herein and this Order and Final Judgment.

10. Pursuant to 15 U.S.C. §78u-4(f)(7)(A) of the Private Securities Litigation Reform

Act (“PSLRA“), all claims for contribution and/or indemnity by any person or entity, whether

arising under state, federal or common law, based upon, arising out of, relating to, or in

connection with the Settled Claims of the Class or any Class Member are barred to the fullest

extent provided by the PSLRA (a) against the Released Defendants; and (b) by the Released

Defendants against any person or entity other than any person or entity whose liability to the

Class has been extinguished pursuant to the Stipulation and this Order and Final Judgment.
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11. Neither this Order and Final Judgment, the Stipulation, nor any of its terms and

provisions, nor any of the negotiations or proceedings connected with it, nor any of the

documents or statements referred to therein shall be:

(a) described as, or construed as, offered or received against the Released

Defendants as evidence of and/or deemed to be evidence of any presumption, concession, or

admission by any of the Released Defendants with respect to the truth of any fact alleged by any

of the plaintiffs or the validity of any claim that has been or could have been asserted in the

Action or in any litigation, or the deficiency of any defense that has been or could have been

asserted in the Action or in any litigation, or of any liability, negligence, fault, or wrongdoing of

the Released Defendants;

(b) described as, construed as, offered or received against the Released

Defendants as evidence of and/or deemed to be evidence of a presumption, concession or

admission of any fault, breach of duty, wrongful act, misrepresentation or omission with respect

to any statement or written document approved or made by any Released Defendant;

(c) described as, construed as against the Released Defendants or concession

or admission, fault or wrongdoing, or in any way referred to for any other reason as against any

of the Defendants, in any other civil, criminal or administrative action or proceeding; provided,

however, that Defendants may refer to it to effectuate the provisions of the Settlement or to

effectuate the liability protection granted them hereunder;

(d) described as or construed against the Released Defendants as an admission

or concession that the consideration to be given hereunder represents the amount which could be

or would have been recovered after trial; or
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(e) construed as or received in evidence as an admission, concession or

presumption against Lead Plaintiffs or any of the Class Members that any of their claims are

without merit, or that any defenses asserted by the Released Defendants have any merit, or that

damages recoverable under the Complaint would not have exceeded the Gross Settlement Fund.

12. The Court finds that all parties and their counsel have complied with each

requirement of Rule 11 of the Federal Rules of Civil Procedure as to all proceedings herein.

13. Plaintiffs’ Lead Counsel are hereby awarded $_________ in attorneys’ fees,

which sum the Court finds to be fair and reasonable, and $____________ in reimbursement of

expenses, which amounts shall be paid within three (3) days after the Effective Date of the

Settlement to Plaintiffs’ Lead Counsel from the Gross Settlement Fund. The award of attorneys’

fees shall be allocated among Plaintiffs’ Lead Counsel in a fashion which, in the opinion of

Plaintiffs’ Lead Counsel, fairly compensates Plaintiffs’ Lead Counsel for their respective

contributions in the prosecution of the Action.

14. In making this award of attorneys’ fees and reimbursement of expenses to be paid

from the Gross Settlement Fund, the Court has considered and found that:

(a) the settlement has created a fund of $2.75 million in cash that is already on

deposit, plus interest thereon, and that Class Members who submit acceptable Proofs of Claim

will benefit from the Settlement created by Plaintiffs’ Lead Counsel;

(b) Over _______ copies of the Notice were disseminated to putative Class

Members indicating that Plaintiffs’ Lead Counsel were moving for attorneys’ fees in the amount

of up to _________% of the Gross Settlement Fund and for reimbursement of expenses in an

amount of approximately $_____________ and [_________] objections were filed against the
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terms of the proposed Settlement or the ceiling on the fees and expenses requested by Plaintiffs’

Lead Counsel contained in the Notice;

(c) Plaintiffs’ Lead Counsel have conducted the litigation and achieved the

Settlement with skill, perseverance and diligent advocacy;

(d) The action involves complex factual and legal issues and was actively

prosecuted and, in the absence of a settlement, would involve further lengthy proceedings with

uncertain resolution of the complex factual and legal issues;

(e) Had Plaintiffs’ Lead Counsel not achieved the Settlement there would

remain a significant risk that Lead Plaintiffs and the Class may have recovered less or nothing

from the Defendants;

(f) Plaintiffs’ Lead Counsel have devoted over ________ hours, with a

lodestar value of $___________, to achieve the Settlement; and

(g) The amount of attorneys’ fees awarded and expenses reimbursed from the

Settlement Fund are fair and reasonable and consistent with awards in similar cases.

15. Exclusive jurisdiction is hereby retained over the parties and the Class Members

for all matters relating to this Action, including the administration, interpretation, effectuation or

enforcement of the Stipulation and this Order and Final Judgment, and including any application

for fees and expenses incurred in connection with administering and distributing the settlement

proceeds to the members of the Class.

16. Without further order of the Court, the parties may agree to reasonable extensions

of time to carry out any of the provisions of the Stipulation.
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17. The Plan of Allocation is approved as fair and reasonable, and Plaintiffs’ Lead

Counsel and the Claims Administrator are directed to administer the Stipulation in accordance

with its terms and provisions.

18. Pursuant to and in full compliance with Rule 23 of the Federal Rules of Civil

Procedure, the Court finds and concludes that due and adequate notice was directed to all

Persons and entities who are Class Members advising them of the Plan of Allocation and of their

right to object, and a full and fair opportunity was given to all Persons and entities who are Class

Members to be heard with respect to the Plan of Allocation. The Court finds that the formula for

the calculation of the claims of Authorized Claimants, which is set forth in the Notice, provides a

fair and reasonable basis upon which to allocate the proceeds of the Settlement Fund established

by the Stipulation among Class Members, with due consideration having been given to

administrative convenience and necessity. The Court hereby finds and concludes that the Plan of

Allocation set forth in the Notice is in all respects fair and reasonable and the Court hereby

approves the Plan of Allocation. Plaintiffs’ Lead Counsel and the Claims Administrator are

directed to administer the Stipulation in accordance with its terms and provisions.

Dated: _______________, 2010

___________________________________
Michael R. Barrett
UNITED STATES DISTRICT JUDGE

2257671_2.DOC
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