
UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF FLORIDA 

TAMPA DIVISION 
 
GRAND LODGE OF PENNSYLVANIA, and 
All Others Similarly Situated, 

Plaintiff, 

vs. 

BRIAN P. PETERS, BRIAN F. GRIMES, 
JUSTIN D. LOCKE, ANNE V. LEE, and 
COAST FINANCIAL HOLDINGS, INC., 

Defendants. 

 
 

 

 

 

 

 

No. 8:07-cv-479-T26-EAJ 
(Consolidated) 

CLASS ACTION 

 
LEAD PLAINTIFF’S MOTION FOR 

PRELIMINARY APPROVAL OF SETTLEMENT AND  
INCORPORATED MEMORANDUM OF LAW  

 
 

Lead Plaintiffs Daniel Altenberg, Troy Ratcliff, and St. Denis J. Villere (collectively, 

“Plaintiffs”) hereby move the Court, pursuant to Rule 23(e) of the Federal Rules of Civil 

Procedure, for an order: (1) preliminary approving the proposed settlement in this action as 

memorialized by the accompanying Settlement agreement; (2) approving the form of class notice 

described in the attached Proposed Notice of Proposed Settlement of Class Action (3) approving 

the form of Summary Notice of Proposed Settlement of Class Action (4) scheduling a hearing to 

determine whether the Settlement should be given final approval.  A Notice attaching the 

Stipulation of Settlement and accompanying exhibits has already been filed with the Court.   
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MEMORANDANDUM OF LAW  

I.  INTRODUCTION  

 The proposed Stipulation of Settlement (the “Stipulation” or “Settlement Agreement”) 

now before the Court will enable the Class to recover $6,349,900 in case (the “Settlement 

amount”), plus interest earned thereon, in exchange for the dismissal of all claims in this action 

and certain releases. The Class refers to all persons or entities who purchased or otherwise 

acquired the common stock of Coast Financial Holdings, Inc. (“Coast” or the “Company”) 

during the period January 21, 2005 through January 22, 2007 including shares issued pursuant to 

or traceable to a secondary public offering conducted on October 5, 2005.    The Stipulation is 

made and entered into by and among: (i) Lead Plaintiffs, on behalf of themselves and the Class 

by and through their respective counsel of record in the Litigation (“Lead Counsel”); and (ii) 

Coast, Brian P. Peters, Brian F. Grimes, James K. Toomey, Joseph Gigliotti, Kennedy Legler III, 

Paul G. Nobbs, Thomas M. O’Brien, John R. Reinemeyer, Michael T. Ruffino, and M. Alex 

White (collectively, the “Individual Defendants”), Sandler O’Neill & Partners, L.P. and Sterne, 

Agee & Leach, Inc. (collectively, the “Underwriter Defendants”), and Hacker, Johnson & Smith, 

P.A. (“Hacker Johnson”), by and through their counsel of record in the Litigation (as defined 

herein).   

The accompanying Settlement Agreement has exhibits attached, including: (1) a 

Proposed Order Preliminary Approving Settlement and Providing for Notice (“Preliminary 

Order”) as Exhibit A; (2) a Notice of Pendency and Proposed Settlement of Class Action 

(“Notice”) as Exhibit A-1; (3) a Proof of Claim and Release (“Proof of Claim”) as Exhibit A-2; 

(4) a Summary Notice of Pendency of Class Action (“Summary Notice”) as Exhibit A-3; and 

(5) a Proposed Final Judgment and Order of Dismissal with Prejudice as Exhibit B.  
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The Preliminary Order provides for the members of the Settlement Class to be apprised 

of the terms of the Settlement by disseminating the Notice via first-class mail to all Settlement 

Class Members who can be identified through reasonable and customary efforts and by 

publishing the Summary Notice in the national edition of Investor’s Business Daily.  The 

Preliminary Order also establishes deadlines for the following events necessary to consummate 

the Settlement: (1) mailing the Notice; (2) publication of the Summary Notice; (3) Settlement 

Class Members’ requests for exclusion from the Settlement Class; (4) serving objections to the 

terms of the Settlement, the Plan of Allocation and attorneys’ fees and expenses, and (5) filing 

Proofs of Claim by Settlement Class Members. 

As discussed in detail below, Lead Plaintiffs and Lead Counsel -- based on their 

evaluation of the facts and governing law and their recognition of the substantial risks of 

continued litigation, submit that the proposed Settlement is in the best interests of the Class, 

providing a meaningful recovery for the Class.  Even if this case were to proceed to trial, 

Defendants could appeal any judgment favorable to the Settlement Class, delaying any recovery 

for Settlement Class Members. Accordingly, Lead Plaintiffs respectfully move for preliminary 

approval and submit this Memorandum in support of this Court’s preliminary approval of the 

Settlement. 

II. FACTUAL AND PROCEDURAL BACKGROUND 

A. Procedural History and Description of Lead Plaintiff’s Claims 

On and after March 20, 2007, three securities class actions were filed in the United States 

District Court Middle District of Florida, Tampa Division (the “Court”) on behalf of a class of 

purchasers of the common stock of Coast alleging claims against Coast and certain of its former 

officers under Section 10(b) and 20(a) of the Securities Exchange Act of 1934 (the “Exchange 
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Act”) and Rule 10b-5 promulgated thereunder.  On June 22, 2007 – following the publication of 

notice in accord with the provisions of the Private Securities Litigation Reform Act of 1995 (the 

“PSLRA”) – the Court entered an Order consolidating all three of these cases under the caption 

Grand Lodge of Pennsylvania v. Brian P. Peters, et al., Case No. 8:07-cv-479-T-26EAJ 

(Consolidated) (the “Litigation”).1  The June 22, 2007 Order also appointed Daniel Altenburg 

and Troy Ratcliff as lead plaintiffs pursuant to §21D(a)(3)(B) of the Securities Exchange Act of 

1934 (the “Exchange Act”) and approved their selection of Coughlin Stoia Geller Rudman & 

Robbins LLP and Saxena White P.A. as Lead Counsel. 

On August 24, 2007, Lead Plaintiffs Altenburg and Ratcliff filed a Consolidated Class 

Action Complaint (the “Original Complaint”).  This pleading named Coast, the Individual 

Defendants, the Underwriter Defendants, and Hacker Johnson, Coast’s former external auditor, 

and asserted the following claims: (i) one claim under Section 11 of the Securities Act of 1933 

(the “Securities Act”) against Coast, the Individual Defendants, and the Underwriter Defendants, 

(ii) one claim under Section 15 of the Securities Act against the Individual Defendants, (iii) one 

claim under Section 10(b) of the Exchange Act and Rule 10b-5 promulgated thereunder against 

Coast, Individual Defendants Peters and Grimes, and Hacker Johnson, and (iv) one claim under 

Section 20(a) of the Exchange Act against Individual Defendants Peters and Grimes. 

All defendants moved to dismiss the claims against them asserted by the Original 

Complaint.  By order dated March 13, 2008, the Court granted these motions in whole or in part 

and denied some of them in part.  The Court denied the motions insofar as they sought dismissal 

                                                             
1  The three cases comprising the Litigation are Grand Lodge of Pennslyvania v. Brian P. Peters, et 
al., Case No. 8:07-cv-478-T-26EAJ; Troy Ratcliff v. Coast Financial Holdings, Inc., Case No. 8:07-cv-
504-T-26MAP; and Daniel Altenburg v. Coast Financial Holdings Incorporated, et al., Case No. 8:07-
cv-642-T-26TGW.  Among other former Coast officers, these initial complaints named as defendants 
Anne V. Lee, formerly Coast’s Chief Operating Officer, and Justin D. Locke, formerly Coast’s Chief 
Financial Officer.  On August 30, 2007, the Lead Plaintiffs filed a stipulation voluntarily dismissing Ms. 
Lee and Ms. Locke from the Litigation without prejudice. 
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of the Exchange Act claims against Coast, Peters, and Grimes.  The Court granted the motions 

insofar as they sought dismissal of the Exchange Act claim against Hacker Johnson, and thus 

dismissed Hacker Johnson outright.   The Court also granted the motions insofar as they sought 

the dismissal of the Securities Act claims, and thus dismissed the Underwriter Defendants and 

most of the Individual Defendants outright. 

The operative complaint in the Litigation is Plaintiffs’ Amended Consolidated Class 

Action Complaint filed on April 2, 2008 (the “Complaint”).  Denis J. Villere & Co. LLC was 

added as a named plaintiff in this complaint.  The Complaint asserts the following claims: (i) one 

claim under Section 11 of the Securities Act of 1933 (the “Securities Act”) against Coast, the 

Individual Defendants, and the Underwriter Defendants, (ii) one claim under Section 15 of the 

Securities Act against the Individual Defendants, (iii) one claim under Section 10(b) of the 

Exchange Act and Rule 10b-5 promulgated thereunder against Coast and Individual Defendants 

Peters and Grimes, and (iv) one claim under Section 20(a) of the Exchange Act against Peters 

and Grimes.  The Complaint did not amend the allegations or assert a claim against Hacker 

Johnson, and Hacker Johnson subsequently moved the Court for entry of a final judgment on the 

claim against it. 

Coast, the Individual Defendants, and the Underwriter Defendants filed motions to 

dismiss the Securities Act claims in the Complaint.  On June 6, 2008, the Court entered an order 

denying those motions.  Coast, the Individual Defendants, and the Underwriter Defendants filed 

answers to the Complaint on June 26, 2006.  These defendants also filed a motion requesting that 

the Court certify its order denying the motions to dismiss the Complaint for immediate appellate 

review, which the Court denied. 
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On August 15, 2008, the Court convened a preliminary pretrial conference at which Lead 

Plaintiffs, Coast, the Individual Defendants, and the Underwriter Defendants were represented.  

After the conference, the Court entered an order establishing a schedule for the filing of Lead 

Plaintiffs’ anticipated motion for class certification and for discovery and briefing related to that 

motion. 

Beginning in the spring of 2008, Lead Counsel and Counsel for Coast and the Individual 

Defendants began having discussions about a possible settlement of the Litigation.  Following 

extensive, arm’s-length discussions, they agreed to a mediation before the Honorable Layn R. 

Phillips, a retired United States District Judge and a highly respected mediator of securities 

litigation matters.  Counsel for Lead Plaintiffs, Coast, the Individual Defendants, and Coast’s 

insurer engaged in a day of arm’s-length mediation before Judge Phillips on September 22, 2008.  

The case did not settle, and further negotiations, facilitated by Judge Phillips, continued 

throughout the week of September 22, 2008.  On September 26, 2008, Lead Plaintiffs, Coast, and 

the Individual Defendants reached an agreement-in-principle to settle the Litigation as to Coast, 

the Individual Defendants, and the Underwriter Defendants for the sum of $6,250,000. 

On October 8, 2008, the Court entered a final judgment under Fed. R. Civ. P. 54(b) based 

on its dismissal of the claim against Hacker Johnson.  On October 22, 2008, Lead Plaintiffs 

timely filed a Notice of Appeal to the United States Court of Appeals for the Eleventh Circuit 

concerning the Court’s order dated March 13, 2008, granting Hacker Johnson’s motion to 

dismiss.  Lead Plaintiffs’ appeal was docketed as Grand Lodge of Pennsylvania v. Brian P. 

Peters, et al., Appeal No. 08-16075-F (11th Cir.) (the “Appeal”).  Following the filing of Lead 

Plaintiffs’ initial appellate brief on December 15, 2008, counsel for Lead Plaintiffs and Hacker 

Johnson participated in several conferences with the Eleventh Circuit mediator, Catherine 
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Novack, which culminated in an agreement-in-principle to settle the Litigation and the Appeal as 

to Hacker Johnson for $99,000 in cash.  As a result of that agreement-in-principle, on January 

23, 2009, Lead Plaintiffs and Hacker Johnson filed a Joint Motion for Limited Remand and to 

Stay Appeal for purposes of obtaining approval of the settlement by the Court. 

B. Reasons for the Settlement 

Lead Plaintiffs have entered into this Settlement with a solid understanding of the 

strengths and weaknesses of their claims.  This understanding is based on Lead Counsel’s 

extensive investigation during the prosecution of this Action which has included, inter alia: (i) 

interviews with former Coast employees and other persons with knowledge and information of 

Lead Plaintiffs’ claims; (ii) review and analysis of the public filings of Coast, including its filings 

with the SEC; (iii) review and analysis of news articles, press releases, announcements and 

analysts’ reports by and relating to Coast; and (iv) research of the applicable law with respect to 

the claims asserted in the Action and the potential defenses thereto.  In addition, Lead Plaintiffs, 

by and through Lead Counsel, engaged in hard-fought arms’-length negotiation with counsel for 

Coast Defendants and Hacker Johnson over the course of many months, which culminated in a 

successful settlement on behalf of the entire Class. 

While Lead Counsel believed that this Court’s ruling on Hacker Johnson’s motion to 

dismiss would be reversed by the Appeals Court and that Lead Plaintiffs’ claims would be 

sustained by the Court and ultimately result in a verdict for the Class, Lead Counsel recognize 

that success against the Defendants is not assured.  Lead Counsel have concluded, that this 

Settlement falls within the range of fair, reasonable, and adequate settlements, and should be 

preliminarily approved by the Court. 
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III. THE SETTLEMENT MEETS THE CRITERIA NECESSARY FO R THIS 
COURT TO GRANT PRELIMINARY APPROVAL 

 

A. Factors to be Considered by the Court in the Preliminary Approval of 
a Class Action Settlement 
 

Federal Rule of Civil Procedure 23(e) requires court approval for any proposed class 

settlement in a class-action context.  See Piambino v. Bailey, 757 F.2d 1112, 1139-42 (11th Cir. 

1985).  In determining whether to approve the Settlement, the court  "should always review the 

proposed settlement in light of the strong judicial policy that favors settlements." Behrens v. 

Wometco Enters., Inc., 118 F.R.D. 534, 538 (S.D. Fla. 1988), aff'd, 899 F.2d 21 (11th Cir. 1990); 

see also In re U.S. Oil & Gas Litig., 967 F.2d 489, 493 (11th Cir. 1992) (noting that "public 

policy strongly favors the pretrial settlement of class action lawsuits.").  Settlements of large and 

complex cases particularly warrant this judicial approach: 

This policy has special importance in class actions with their notable uncertainty, 
difficulties of proof, and length. Settlements [**37] of complex cases contribute greatly 
to the efficient utilization of scarce judicial resources and achieve the speedy resolution 
of justice, for a just result is often no more than an arbitrary point between competing 
notions of reasonableness. 

Behrens, 118 F.R.D. at 538 (internal citations and quotations omitted). See In re Sunbeam Sec. 

Litig., 176 F. Supp. 2d 1323, 129  (S.D. Fla. 2001).  There is in fact a strong initial presumption 

that the compromise is fair and reasonable. S.C. Nat’l Bank v. Stone, 139 F.R.D. 335, 339 

(D.S.C. 1991). 

“Approval of a class action settlement involves a two-step process.  First, the Court 

makes a preliminary fairness evaluation of the proposed terms of settlement submitted by 

counsel.”  McNamara v. Bre-X Minerals Ltd., 214 F.R.D. 424, 426 (E.D. Tex. 2002).  Second, 

“if the Court determines that the settlement is fair, the Court directs that notice pursuant to Rule 

23(e) be given to the class members of a formal fairness hearing, […].”  Id.  “[I]f the preliminary 

evaluation of the proposed settlement does not disclose grounds to doubt its fairness or other 
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obvious deficiencies, [and it] appears to fall within the range of possible approval, the court 

should direct that notice under Rule 23(e) be given to the class members of a formal fairness 

hearing . . .”  Id.  Therefore, at this stage, the sole issue before the court is whether the settlement 

is within the range of what could be found to be fair, adequate, and reasonable, so that notice 

should be given to the proposed class, and a hearing scheduled to consider final approval.   

 All the indicia of procedural fairness are present here -- arm’s-length negotiations by 

competent counsel as well as an immediate benefit to members of the Class, instead of the 

possibility of a smaller recovery or no recovery at all after further litigation.  The Parties here 

have memorialized their agreement to settle this Action in the Settlement Agreement, which is 

being filed with this motion.  The Settlement Agreement contains all the material terms of the 

Settlement, including, among other things, the manner and form of notice to the Settlement Class 

and the conditions to the Settlement’s final approval.  Lead Plaintiff believes that the Settlement 

is fair and in the best interest of the Settlement Class. Therefore, Lead Counsel submit that the 

foregoing factors support preliminary approval of the Settlements. 

B. The Proposed Settlement is Fair and Warrants the Court’s Preliminary 
Approval  

The court is vested with “broad discretion” when approving a settlement  See generally In 

re Chicken Antitrust Litig. Am. Poultry, 669 F.2d 228, 238 (5th Cir. 1982).  This rule is founded 

upon the policy that a trial judge is in the best position to evaluate the settlement because he is 

directly exposed to the litigation. City of Detroit v. Grinnell Corp., 495 F.2d 448, 454 (2d Cir. 

1974).  "In determining whether to approve a proposed settlement, the cardinal rule is that the 

District Court must find that the settlement is fair, adequate and reasonable and is not the product 

of collusion between the parties." Cotton v. Hinton, 559 F.2d 1326, 1330 (5th Cir. 1977).  

However, courts should exercise restraint in examining a proposed settlement and recognize that 
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“compromise is the essence of a settlement” and a proponent need not satisfy every concern of 

the plaintiff class, but may fall anywhere short of the highest expectations. Id.   The Court should 

also factor in whether there is a probability that the Settlement could be finally approved, 

warranting notification to the Settlement Class.  Carnegie v. Household Int'l, Inc., 371 F. Supp. 

2d 954, 955 (N.D. Ill. 2005).  In addition, a court should not engage in a trial of the merits when 

considering the propriety of the settlement: 

The trial court should not . . . turn the settlement hearing into a trial or a rehearsal 
of the trial nor need it reach any dispositive conclusions on the admittedly 
unsettled legal issues in the case.  It is not part of its duty in approving a 
settlement to establish that as a matter of legal certainty . . . the subject claim or 
counterclaim is or is not worthless or valuable. 

Flinn v. EMC Corp., 528 F.2d 1169, 1172–73 (4th Cir. 1975) (internal quotations and 

citations omitted) (granting final approval of settlement).  

In particular, the Eleventh Circuit has identified six factors that district courts should 

consider in determining whether a settlement if fair, reasonable, and adequate: 

(1) the plaintiffs’ likelihood of success at trial; (2) the range of possible recovery; 
(3) the point on or below the range of possible recovery at which a settlement is 
fair, adequate, and reasonable; (4) the complexity, expense, and duration of 
litigation; (5) the substance and amount of opposition to the settlement; and (6) 
the stage of proceedings at which the settlement was achieved.2   
 
Bennett, 737 F. 2d at 986.  A preliminary evaluation of these considerations demonstrates 

that the Settlement should receive preliminary approval. 

1. Plaintiff’s Likelihood of Success at Trial and the Range of Possibly Recovery 

 While Lead Counsel were prepared to go to trial against the Defendants, and remain 

confident in their ability to ultimately prove their claims, a trial is always a risky proposition.  

                                                             
2  With respect to the substance and amount of opposition to the Settlement, Class Members have 
not yet had the opportunity to review the terms of the Settlement.  Therefore, Lead Counsel will 
advise the Court of the Class Members’ reaction to the Settlement following completion of the 
notice process, as part of the analysis presented in support of final approval of the Settlement.   
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See Gutter v. E.I. Dupont De Nemours & Co., No. 95-2152-CIV-GOLD, 2003 U.S. Dist. LEXIS 

27238 , at *5 (S.D. Fla. May 30, 2003) (“the risks associated with proceeding to trial in […] 

complex securities litigation, particularly the risks associated with establishing materiality, 

causation and damages favor approval of the [s]ettlement”).  Here, even though Lead Plaintiffs’ 

ultimately defeated Coast Defendants’ motion to dismiss, Lead Plaintiffs still face risks in 

litigating this Action to a verdict, particularly with respect to proving scienter against defendants 

as well as the full amount of damages sustained by the Class. 

Further, under the proposed Settlement, the Coast and Auditor Defendants will cause to 

be paid $6,349,900 in exchange for the release of claims against Defendants.  Lead Plaintiffs 

respectfully submit that, considering the risks of continued litigation, including the pending 

appeal against Hacker Johnson, and the time and expense which would be incurred to prosecute 

the Action through a trial, the Settlement represents a meaningful recovery that is in the best 

interests of the Class. 

2. The Range of Possible Recovery 

 “Particularly in class action suits, there is an overriding public interest in favor of 

settlement [because it] is common knowledge that class action suits have a well deserved 

reputation as being most complex.”  Strube v. Am. Equity Inv. Life Ins. Co., 226 F.R.D. 688, 698 

(M.D. Fla. 2005) (quoting Cotton v. Hinton, 559 F.2d 1326, 1331 (5th Cir. 1977)).  Moreover, 

“complexity, expense and duration of the litigation” weigh heavily in favor of approving a 

settlement.  Bennett, 737 F.2d at 986.  See Woodward v. Nor-Am Chem. Co., No. 94-0780-CB-C, 

1996 U.S. Dist. LEXIS 7372, at *61 (S.D. Ala. May 23, 1996) (settlements “alleviate the need 

for judicial exploration of […] complex subjects, reduce litigation cost, and eliminate the 

significant risk that individual claimants might recover nothing”).  
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 Lead Plaintiffs’ claims involve numerous complex legal and financial issues, including 

complicated accounting practices.  The accounting issues alone would require extensive expert 

discovery and testimony, adding considerably to the complexity, expense and duration of the 

Action.  In addition,, the costs and risks associated with litigating this Action to a verdict would 

be high, and the process would require many hours of the Court’s time and its resources.  See 

Clark v. Lomas & Nettleton Fin. Corp., 79 F.R.D. 641, 651 (N.D. Tex. 1978) (noting that the 

expense of trial can be “staggering,” and carries with it the “distinct possibility” that the trial will 

result in no recovery”).  Clearly, the Settlement enables the Class to recover now a meaningful 

sum of money in circumstances where it would otherwise not recover for years, if at all.   

3. The Stage of Proceedings at Which the Settlement Was Achieved 

 “There is no precise formula for what constitutes sufficient evidence to enable the court 

to analyze intelligently the contested questions of fact.  It is clear that the court need not possess 

evidence to decide the merits of the issue, because the compromise is proposed in order to avoid 

further litigation.  At a minimum, the court must possess sufficient information to raise its 

decision above mere conjecture.”  Newberg & Conte, NEWBERG ON CLASS ACTIONS §11.45 (3d  

ed. 1992).  See also Woodward, 1996 U.S. Dist. LEXIS 7372, at *64. 

The volume and substance of Lead Counsel’s knowledge of this Action are 

unquestionably adequate to support the Settlement.  Lead Counsel have litigated this Action for 

nearly two years, and have entered into the Settlement with a clear understanding of the strengths 

and weaknesses of Lead Plaintiffs’ claims based on: (i) an extensive investigation, including 

interviews with former Coast employees; (ii) research of the law with regard to the claims 

asserted in the Action and the possible defenses thereto; (iii) consultations with damage experts; 

(iv) briefing of Defendants’ motion to dismiss; and (v) months of hard-fought arm’s-length 
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negotiations with Coast and Hacker Johnson, including a mediation with Coast and then several 

conferences with Hacker Johnson before an experienced mediator for the Appeals Court.  These 

extensive efforts further support the Court’s granting of preliminary approval of the Settlement. 

4. The Settlement Is the Result of Informed, Arm’s-Length Negotiations by 
Counsel Experienced in Similar Litigation 

 
 The Settlement is the product of arm’s-length negotiations by experienced counsel, 

undertaken in good faith after substantial factual investigation and legal analysis.  See Ass’n for 

Disabled Ams., 211 F.R.D. 470.  In the absence of evidence to the contrary, the Court should 

presume that settlement negotiations were conducted in good faith and that the resulting 

agreement was reached without collusion.  Newberg & Conte, NEWBERG ON CLASS ACTIONS 

§11.28, at 11-59 (3d ed. 1992) (counsel are “not expected to prove the negative proposition of a 

noncollusive agreement”).  Courts also recognize that the opinion of experienced and informed 

counsel in favor of settlement should be afforded substantial consideration.  “The trial judge, 

absent fraud, collusion, or the like, should be hesitant to substitute its own judgment for that of 

counsel.”  Carnegie v. Johnson, No. CV-99-S-3292-NE, 2004 U.S. Dist. LEXIS 29404, at *70 

(N.D. Ala. Nov. 23, 2004) (quoting Cotton, 559 F.2d at 1330).   

 Here, Lead Counsel have considerable experience, having successfully prosecuted many 

securities and complex class actions in courts throughout the United States.  As set forth above, 

prior to reaching the Settlement, Lead Counsel undertook an extensive investigation, drafted a 

detailed amended complaint, and fully briefed Defendants’ motion to dismiss.  Thus, by the time 

settlement discussions began, Lead Counsel were clearly informed of the strengths and 

weaknesses of Lead Plaintiffs’ claims and were able to use this knowledge to engage in a 

rigorous, lengthy negotiation process with Defendants.  Therefore, Lead Plaintiffs respectfully 
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submit that an analysis of this factor further supports the Court’s grant of preliminary approval to 

the Settlement. 

IV. THE PROPOSED CLASS MEETS THE PREREQUISITES FOR CLASS 
CERTIFICATION UNDER RULE 23(a) 

 
One of this Court’s functions in reviewing a proposed settlement of a class action 

is to determine whether the action may be maintained as a class action under Fed. R. Civ. 

P. 23.  See Amchem Prods. v. Windsor, 521 U.S. 591 (1997).  Rule 23(a) sets forth four 

prerequisites to class certification referred to in the short-hand as: (i) numerosity, (ii) 

commonality, (iii) typicality, and (iv) adequacy of representation.  In addition, the class 

must meet one of the three requirements of Rule 23(b).  See Fed. R. Civ. P. 23.  In 

general, Courts have followed a “policy of liberal construction of Rule 23 in the context 

of federal securities fraud actions.”  In re Theragenics Corp. Secs. Litig., 205 F.R.D. 687, 

693 (N.D. Ga. 2002).  This Action is no exception, and Lead Counsel submit that the 

Class satisfies each of the requirements set forth below 

A. Numerosity, Commonality and Typicality 

The Class meets the numerosity, commonality, and typicality standards of Rule 

23(a)(1)-(3).  First, the number and location of putative Class Members is such that it is 

impractical to join all of the Class Members in one lawsuit.  See In re Miller Indus. Sec. 

Litig., 186 F.R.D. 680, 685 (N.D. Ga. 1999) (plaintiffs “need only show that it would be 

extremely difficult or inconvenient to join all members of the class”).  Throughout the 

Class Period, Coast common stock was actively traded on the NYSE and Lead Plaintiffs 

believe beneficial holders number in the thousands.  See Theragenics, 205 F.R.D. at 694 

(numerosity is “generally presumed when a claim involves nationally traded securities”).   
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Second, commonality is met because substantial questions of law and fact are common to 

all Class Members (e.g., whether statements made by Defendants to the investing public during 

the Class Period misrepresented material facts about the business, operations and management of 

Coast and whether Defendants acted knowingly or recklessly in issuing these statements). See 

Cheney v. Cyberguard Corp., 213 F.R.D. 484, 491 (S.D. Fla. 2003) (finding commonality 

requirement to be met where, “like many other similar securities cases in this Circuit,” the 

allegations involved a “unified scheme to defraud investors through misrepresentations and 

omissions of information and because several common questions of law exist”). 

Finally, Lead Plaintiffs’ claims are “typical” of other Class Members’ claims because 

they arise out of the same alleged conduct.  Lead Plaintiffs alleged that they, like the other Class 

Members, purchased and/or acquired Coast securities at prices that were inflated because 

Defendants, in violation of the federal securities laws, issued materially false and misleading 

statements during the Class Period.3  See, e.g., Theragenics, 205 F.R.D. at 695 (finding typicality 

to be satisfied where each class member and proposed class representative alleged Section 10(b) 

violations and purchased stock at prices inflated by defendants’ misrepresentations). 

Finally, Lead Plaintiffs’ claims are “typical” of other Class Members’ claims because 

they arise out of the same alleged conduct.  Lead Plaintiffs alleged that they, like the other Class 

Members, purchased and/or acquired Coast securities at prices that were inflated because 

Defendants, in violation of the federal securities laws, issued materially false and misleading 

statements during the Class Period.4  See, e.g., Theragenics, 205 F.R.D. at 695 (finding typicality 

                                                             
3  The Supreme Court has recognized that the commonality and typicality analyses “tend to 
merge.”  Gen. Tel. Co. of the Southwest v. Falcon, 457 U.S. 147, 157 n. 13 (1982). 

4  The Supreme Court has recognized that the commonality and typicality analyses “tend to 
merge.”  Gen. Tel. Co. of the Southwest v. Falcon, 457 U.S. 147, 157 n. 13 (1982). 
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to be satisfied where each class member and proposed class representative alleged Section 10(b) 

violations and purchased stock at prices inflated by defendants’ misrepresentations). 

B. Adequacy of Representation 

Rule 23(a)(4)’s adequacy requirement is also met in this Action because the proposed 

class representatives will fairly and adequately protect the interests of the class.  The adequacy 

requirements of Rule 23(a)(4) may be divided into two separate prongs: (ii) whether plaintiffs’ 

counsel are qualified, experienced, and generally able to conduct the proposed litigation, and (ii) 

whether plaintiffs have interests antagonistic to those of the rest of the class.  Kirkpatrick v. J.C. 

Bradford & Co., 827 F.2d 718, 726 (11th Cir. 1987), cert. denied, 485 U.S. 959 (1988) (internal 

quotation omitted).  A party’s interests will only be deemed antagonistic to those of the rest of 

the class if the conflict is fundamental - going to the specific issues in controversy.  1 Newberg 

& Conte, NEWBERG ON CLASS ACTIONS §3.25 at 3-319 to 141; §3.26 at 3-143 to 144 (3d ed. 

1992). 

C. Predominance of Common Issues and Superiority 

In addition to satisfying the criteria of Rule 23(a), a party seeking class certification must 

also satisfy one of the three subparts of Rule 23(b).  Pursuant to Fed. R. Civ. P. R. 23(b)(3), the 

Court must consider (1) whether issues of law or fact common to members of the class 

predominate over questions affecting only individual members; and (2) whether a class action is 

superior to other available methods for the fair and efficient adjudication of the controversy. 

For predominance, “[i]t is not necessary that all questions of fact or law be common, but 

only that some questions are common and that they predominate over individual questions.”  

Theragenics, 205 F.R.D. at 697.  However, “issues in the class action that are subject to 

generalized proof, and thus applicable to the class as a whole, must predominate over those 
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issues that are subject only to individualized proof.”  BellSouth Corp., 2006 U.S. Dist. LEXIS 

15518, at *15 (internal quotation omitted).  Here, the same set of operative facts and a single 

proximate cause applies to each Class Member.  If Lead Plaintiffs and each Class Member were 

to bring individual actions, they would each be required to prove the same wrongdoing by 

Defendants in order to establish liability.  See BellSouth Corp., 2006 U.S. Dist. LEXIS 15518, at 

*16 (finding the class action to be superior method for litigating a federal securities action 

because “prosecution by individual shareholders would be prohibitive from both the individual 

plaintiff’s and the court’s perspectives”).   

 Moreover, Plaintiffs allege, among other things, a fraud-on-the-market theory, which 

presumes reliance and is ideally suited to class actions alleging securities fraud, shifting to 

Defendants the onus of disproving actual reliance. See Basic, Inc. v. Levinson, 485 U.S. 224, 

227 (1988); Tapken, 1992 U.S. Dist. LEXIS 11744 at *53–54. That theory has been explained as 

follows: 

 
This theory is based on the efficient capital market hypothesis 
which assumes that material information about a company is 
immediately reflected in the price of the stock. Because the market 
is interposed between the buyer and seller, there is no need to 
prove subjective reliance. 
 
   * * * 
[T]he presumption is most justified in the class action setting 
where the plaintiffs allege that misrepresentations or omissions 
affected security prices in a secondary market. * * * Because the 
stock price is artificially inflated by the alleged misstatements or 
omissions, the purchasers or sellers of the securities who rely upon 
this price are defrauded because they buy or sell assuming the 
stock is based on proper market information. 
 

In re Sahlen & Assocs., Inc. Sec. Litig., 773 F. Supp. 342, 354–55 (S.D. Fla. 1991). The 

Eleventh Circuit recognizes that “the fraud on the market theory finds its greatest justification 
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when applied to class actions alleging fraudulent misrepresentation or omissions that affected 

security prices on a developed open market.” Lipton v. Documation, Inc., 734 F.2d 740, 745 

(11th Cir. 1984), cert. denied, 469 U.S. 1132 (1985). 

In light of the foregoing, all of the requirements of Rules 23(a) and 23(b)(3) are satisfied, 

and thus, the Court should certify this Class for settlement purposes. 

V. THE PROPOSED FORMS OF NOTICE TO CLASS MEMBERS ARE 
ADEQUATE 

 

The Parties have negotiated the form of the Notice and the Summary Notice to notify the 

Settlement Class of the terms of the Settlement, the Settlement Class Members’ rights in 

connection with the Settlement, and the date of the Fairness Hearing for final approval by the 

Court.  The Notice, which will be mailed to Settlement Class Members, has been carefully 

drafted to comply with the provisions of the Private Securities Litigation Reform Act of 1995. 

See 15 U.S.C. § 78u-4(a)(7).  Along with the Notice, Settlement Class Members will receive a 

Proof of Claim form on which to provide the purchase and sale information for their Coast 

common stock.  Settlement Class Members who wish to share in the Settlement proceeds will 

complete and mail their Proofs of Claim to RSM McGladrey, Inc., the Administrator retained by 

Lead Counsel to administer the claims process in this Settlement. 

The Parties have agreed to use the traditional methods for notifying Settlement Class 

Members of the Settlement: notification by mail and by publication in an investor-oriented 

publication with national coverage.  Upon entry of the Preliminary Order, the Administrator will 

mail the Notice and the Proof of Claim forms to Settlement Class Members who can be 

identified from stock transfer records provided by Defendants.5  Lead Counsel will cause the 

                                                             
5  The Preliminary Order provides that nominees who purchased Coast common stock on behalf 
of beneficial owners shall send the Notice and Proofs of Claim to those beneficial owners upon 
the receipt of such documents.  (Prelim. Order ¶ 9).  This provision ensures that brokers or other 
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Summary Notice to be published in the national edition of Investor’s Business Daily.  Notice by 

mail to class members who can reasonably be identified and by publication satisfies the 

requirements of due process in this type of litigation.  See, Adams v. S. Farm Bureau Life Ins. 

Co., 493 F.3d 1276, 1287 (11th Cir. Ga. 2007) 

Upon notification of the Settlement, members of the Settlement Class have three choices: 

(1) approve the Settlement and share in the Settlement proceeds by submitting a Proof of Claim; 

(2) exclude themselves from the Settlement by opting out of the Settlement Class, in which case 

they will not participate in the Settlement recovery and will retain their individual claims against 

Defendants; or (3) disapprove of the Settlement, the Plan of Allocation and/or the application for 

attorneys’ fees and expenses by objecting to their terms.  To participate in the Settlement, 

members of the Settlement Class must submit their Proofs of Claim within the time specified in 

the Preliminary Order.  Settlement Class Members who wish to exclude themselves from the 

Settlement must submit a timely request for exclusion.  Settlement Class Members who wish to 

object to the Settlement must serve a notice of objection and, if applicable a notice of their 

intention to appear at the Fairness Hearing and object.  Lead Counsel shall be responsible for 

filing with the Court any objections that have not been withdrawn not later than seven days prior 

to the Fairness Hearing.  If they choose, objectors may submit a memorandum of law in 

opposition to the Settlement and can appear before the Court at the Fairness Hearing.  Therefore, 

Lead Plaintiff respectfully submits that this Court should find that the Notice and the procedures 

for its dissemination are reasonably calculated to provide notice of the Settlement to the 

Settlement Class. 

 
                                                                                                                                                                                                    

entities who purchased Coast common stock for others will forward the documents to the 
beneficial owners, who are the appropriate signatories to the Proof of Claim forms. 
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VI. PROPOSED SCHEDULE 

If the Court grants preliminary approval to the Settlement, the Parties respectfully submit 

the following schedule for the Court’s review:  

 
Event 

 
Time for Compliance 

 
Deadline for mailing Notice to Class Members 
(the “Notice Date”) 
 

15 calendar days after the entry of the 
Proposed Preliminary Approval Order 
(Prelim. Approval Order ¶8b). 
 

Publication of Summary Notice in the 
Investor’s Business Daily 

10 calendar days following the mailing of the 
Notice  
(Prelim. Approval Order ¶8c). 
 

Submitting Requests for Objections and 
Exclusions   
 

80 calendar days after mailing of the Notice 
(Prelim. Approval Order ¶15-16) 
 

Filing of papers in support of the Settlement, 
the Plan of Allocation and application for an 
award of attorneys’ fees and reimbursement of 
expenses 
 

7 calendar days before the date scheduled for 
the Final Settlement Hearing  
(Prelim. Approval Order ¶14) 
 

Deadline for submitting Proof of Claims  
 

120 calendar days after the Notice Date  
(Prelim. Approval Order ¶12) 
 

Final Hearing 90 calendar days after the entry of the 
Proposed Preliminary Approval Order.  
(Prelim. Approval Order ¶5) 

 
 
 
VII. CONCLUSION 
 

Based on the foregoing, Lead Plaintiffs respectfully request that the Court enter the 

proposed Order Preliminarily Approving Settlement, granting: (i) preliminary approval of the 

Settlement; (ii) certification of the Class for purposes of settlement; (iii) approval of the form and 

manner of giving notice of the Settlement to the Class; and (iv) approval of the proposed 

schedule for the dissemination of the Notice and other proceedings required for the Court’s 
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consideration of the Settlement prior to the Final Hearing at the discretion of the court and 

counsel. 

Dated:  February 17, 2009    

Respectfully submitted, 

      COUGHLIN STOIA GELLER 
            & ROBBINS LLP 
      Paul J. Geller (FBN: 984765) 
      Jack Reise (FBN:058149) 
      120 East Palmetto Park Road 
      Suite 500 
      Boca Raton, FL  33432 
      Tel.:  (561) 750-3000 
      Fax:  (561) 750-3364 
 
      Jeffrey D. Light 
      Coughlin Stoia Geller Rudman 
           & Robbins LLP 
      655 West Broadway 
      Suite 1900 
      San Diego, CA  92101 
      Tel.: (619) 231-1058 
      Fax: (619) 231-7423 

      and  

SAXENA WHITE P.A.  
 
By:  /s/ Maya Saxena 

             Maya Saxena 
 

Maya S. Saxena (FBN: 095494) 
Joseph E. White III, (FBN: 0621064) 
Christopher Jones, (FBN: 306230) 
2424 N. Federal Highway, Suite 257 
Boca Raton FL 33431 
Telephone:  (561) 394-3399 
Facsimile:   (561) 394-3382 
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CERTIFICATE OF SERVICE  

 I HEREBY CERTIFY that on February 17, 2009, I filed this document on the Court’s 

CM/ECF system, and the system will serve all counsel listed on the following service list by 

electronic mail. 

     By:  Maya Saxena 
            Maya Saxena 
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