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California Public Employees’ Retirement System  
(CalPERS) v. ANZ Securities, Inc.:

U.S. Supreme Court Concludes That  
Securities Act’s Statute Of Repose 
Is Not Subject To American Pipe Tolling

An Important Alert for Institutional Investors 
On June 26, 2017, the U.S. Supreme Court determined, in a five-to-four vote, that the three-year time limit in Section 
13 of the Securities Act of 1933 (“Securities Act”) is a statute of repose not subject to equitable tolling.1 As a result, 
the California Public Employees’ Retirement System’s (“CalPERS”) decision to opt-out of the class action filed against 
the underwriters of Lehman Brothers’ debt securities was untimely.

Justice Anthony Kennedy, who wrote the opinion for the majority, explained that Section 13’s three-year time bar is 
a statute of repose whose purpose is “to protect defendants against future liability” after a specific period of time. 
Because statutes of repose “displace[] the traditional power of courts to modify statutory time limits in the name of 
equity,” the filing of a class action does not toll a repose period. 

Although statutes of repose can contain express provisions tolling repose periods, no such provisions are present in 
Section 13. As noted by Justice Kennedy, “the text, purpose, structure, and history of [Section 13] all disclose the 
congressional purpose to offer defendants full and final security after three years.” As a result, plaintiffs seeking to 
opt-out of a class action arising under the Securities Act must file an individual action no later than three years from 
the date of the last culpable act or omission of the defendants.

The Supreme Court’s holding is also set to impact litigation arising under the Securities Exchange Act of 1934 
(“Exchange Act”), which contains a five-year statute of repose. Going forward, a plaintiff seeking to opt-out of a 
securities fraud class action arising under Section 10(b) of the Exchange Act must file an individual action no later 
than five years from the date of the last culpable act or omission of the defendants. In years past, class members had 
the luxury of waiting until a class had been certified or a settlement reached before deciding whether to opt-out and 
file an individual action. But following the CalPERS decision, investors might not have that luxury in some of the most 
complex and highly contested cases. 

Timing Implications for Shareholders 
Institutional investors will now need to implement or revise their procedures with respect to monitoring securities class 
actions. Monitoring counsel will need to calculate the deadlines for filing an individual complaint as soon as possible, 
generally when the first complaint is filed, and make sure any initial pleading is timely filed based on the date of the 
last culpable act. 

By way of example, the last alleged misstatement in the securities class action against Valeant Pharmaceuticals 
International, Inc. was on December 16, 2015, when defendants issued 2016 guidance they knew to be unattainable.2 
As such, the Exchange Act’s five-year repose period will lapse on December 16, 2020, or five years from the date of 
the last culpable act or omission of the defendants. The defendants in Valeant are also accused of violating Section 
11 of the Securities Act by issuing false and misleading statements in a March 18, 2015 Prospectus Supplement. The 
Securities Act’s three-year statute of repose for claims arising out of the Prospectus Supplement lapses on March 18, 
2018, three years after the alleged misstatements.  

For more information on CalPERS and opt-out litigation, please contact Maya Saxena at msaxena@saxenawhite.com. 

1  California Public Employees’ Retirement System (CalPERS) v. ANZ Securities, Inc., 582 U.S. __, 2017 WL 2722415 (U.S. June 26, 2017).
2 In re Valeant Pharmaceuticals International, Inc. Securities Litigation, Case No. 15-cv-7658-MAS-LHG, ECF 80, ¶¶226-227 (D.N.J. June 24, 2016).
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