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Wilmington Trust  
Securities Litigation  
Settles for $210 Million
On November 19, 2018, the United States District Court for the District of 
Delaware approved a historic $210 million settlement in In re Wilmington Trust 
Securities Litigation. The settlement is the culmination of eight years of hard-fought 
litigation, during which Saxena White served as Co-Lead Counsel and represented 
Co-Lead Plaintiffs and Class Representatives Coral Springs Police Pension Fund, 
St. Petersburg Firefighters’ Retirement System, and Pompano Beach General 
Employees Retirement System. The $210 million recovery represents nearly 40% 
of maximum recoverable damages – an amount that towers over the median 5% 
recovery in similar cases and ranks among the top ten securities fraud settlements 
in the Third Circuit and among the top 5% of securities fraud settlements since 
the Private Securities Litigation Reform Act was enacted in 1995. In approving the 
settlement, the court praised the “legal prowess” exhibited by Saxena White’s 
“highly experienced attorneys” over the course of the litigation. 

The initial complaint 
in this action was filed 
in November 2010 
after Wilmington 
Trust, a bank based 
in Wilmington, 
Delaware, disclosed 
that, due to losses in 
its commercial real 
estate loan portfolio, 
it was being acquired 
by rival M&T Bank 
for roughly half of 
the preceding day’s 

share price. Wilmington Trust’s financial condition had become so precarious that 
it could no longer survive as an independent entity. 

Soon after Wilmington Trust’s announcement, Saxena White began an 
extensive investigation into the bank’s misconduct. We consulted with several 
nationally renowned experts and interviewed nearly 100 former employees. 
Our investigation revealed rampant misconduct related to Wilmington Trust’s 
loan underwriting practices, its manipulation of the asset review process, and 
its violations of numerous accounting practices and standards, all designed to 
conceal the bank’s true financial state. This investigation culminated in the filing 
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of an amended complaint that detailed how the defendants 
violated the Securities Exchange Act of 1934 by concealing 
the drastic deterioration of Wilmington Trust’s loan portfolio 
and by improperly accounting for the value of its loans under 
Generally Accepted Accounting Principles (GAAP). The 
complaint named as defendants Wilmington Trust, its senior 
executives, board of directors, outside auditor, and the two 
underwriters of its February 2010 secondary stock offering.

The amended complaint detailed how defendants 
understated Wilmington Trust’s provision for loan losses as 
its commercial real 
estate loan portfolio 
declined in quality, 
improperly delayed 
recognition of losses 
on the portfolio, and 
inflated its financial 
results by misstating 
the fair value of 
its loan portfolio. 
D e f e n d a n t s ’ 
misconduct served to 
artificially inflate the 
price of Wilmington 
Trust securities during 
the class period. The 
amended complaint further alleged that defendants violated 
the Securities Act of 1933 by issuing untrue statements in 
connection with the Company’s February 23, 2010 public 
equity offering, which understated Wilmington Trust’s 
provision for loan losses. We amended the complaint three 
more times, as corroborating information from a previously 
sealed FBI and Department of Justice investigation was 
made public. Each set of defendants moved to dismiss the 
complaint and, after thousands of pages of briefing, the 
court denied all of the defendants’ motions. 

Having defeated the multiple motions to dismiss, we sought 
to certify a class of damaged investors. Defendants vigorously 
opposed class certification and attempted to strike the 
expert testimony of Dr. S.P. Kothari, an MIT accounting and 
finance professor. Relying on the Supreme Court’s opinion 
in Comcast Corp. v. Behrend, 569 U.S. 27 (2013) and on 
an issue of first impression, the defendants also attempted 
to graft a new requirement onto the securities fraud class 
certification process by requiring a plaintiff to submit a 
damages methodology and model at the class certification 
stage. 

The court heard over 90 minutes of oral argument at the class 
certification hearing and, on September 3, 2015, certified 
the class and denied all of the defendants’ arguments. In 
certifying the class, we secured important new precedent 
for aggrieved shareholders when the court rejected the 
defendants’ Comcast argument out of hand. Having 

defeated an argument that securities fraud defendants are 
increasingly relying upon to avoid responsibility for their 
illegal actions, our efforts provided investors with a powerful 
weapon with which to combat corporate wrongdoing at the 
class certification stage. Indeed, in addition to certifying the 
class, the court applauded our “excellent lawyers” and noted 
that Ms. Saxena’s oral “argument was very well argued.”

At the same time that we were certifying a class, we 
embarked on a monumental discovery effort to marshal the 
highly complex and technical evidence required to establish 

the defendants’ fraud. 
As part of this 
massive undertaking, 
we reviewed and 
analyzed nearly 13 
mill ion pages of 
documents.  In all, we 
deposed 39 witnesses 
in seven states, which 
generated nearly 
11,000 pages of 
testimony and almost 
900 exhibits. Our 
deposition efforts 
included successfully 
defeating multiple 

motions and appeals filed by the bank’s former CFO, 
President, Chief Credit Officer, and Controller – in both the 
District Court and the Third Circuit Court of Appeals – who 
were under criminal indictment and sought to avoid testifying 
at all costs. 

Indeed, our discovery efforts required us to not only take on a 
veritable who’s who of highly skilled defense counsel, but also 
multiple branches of the U.S. government. Our efforts were 
hampered by the U.S. Attorney’s Office, which had stayed 
our ability to take depositions pending the resolution of the 
criminal trial of the bank’s most senior executives. Notably, 
in deposing these defendants, we prevailed over the U.S. 
Attorney’s Office by successfully moving to lift the discovery 
stay imposed at its request.

After two years of hard-fought 
motion practice, we also 
successfully compelled the 
Federal Reserve and the Office of 
the Comptroller of the Currency 
to waive the bank examination 
pr iv i lege for over 35,000 
documents that those regulators 
had withheld. Compelling the 

production of such documents is a rare feat and was the 
culmination of a multi-year effort to relentlessly fight for the 
information that was crucial to the prosecution of the case.  
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The headlines over the past couple of years have been filled 
with grim reports of catastrophic disasters:

•  150 dead – 200 missing: The iron ore mine collapse in 
Southeastern Brazil owned by Vale Corporation

•  An entire city in California demolished by fire: The Camp 
Fire disaster resulting from PG&E’s alleged negligence 

•  Lion Air Flight 610: A plane crash killing all 189 passengers 
in a Boeing manufactured aircraft

•  Arconic: An entire high-rise building in London demolished 
by fire 

Of course, as a Florida resident I can’t forget the BP oil spill 
disaster many years ago, which devastated our shoreline 
and local businesses for many years. What do all of these 
tragedies have in common? The answer – surprisingly – is 
accompanying securities fraud lawsuits. Not only did these 
incidents result in unspeakable horrors, but the financial 
ruin left in their wake is staggering. Hundreds of billions in 
market capitalization have been lost, with pension funds and 
institutional investors feeling the brunt of the damage. 

At a recent conference I attended, which was comprised 
largely of defense attorneys, these type of “event-driven” 
cases were minimized. Unlike more typical securities lawsuits, 
these lawsuits do not involve allegations of cooking the 
books or financial irregularities. Rather, these event-driven 
suits allege that the defendant company has experienced 
a disruptive incident arising out of the company’s business 
operations, and that the company failed to inform investors 
that if it experienced such an incident, the company would 
suffer. This line of cases was characterized by my fellow 
conference attendees as “frivolous” and unlikely to attract 
“big name” plaintiffs to lead the litigation. 

I disagree. Today, more and more institutional investors are 
making investment decisions based on environmental, social, 
and governance factors. In a recent study, nearly 50% of 
institutional investors utilized ESG criteria as important reasons 
to invest in securities.1 Please read our article on page 4 on 
the Vale disaster, which details numerous egregious facts that 
corporate executives knew with respect to the dam’s safety – 
yet blatantly disregarded and circumvented. While many of 
these fraud cases have yet to come to fruition, why shouldn’t 
a company that knowingly misrepresented its safety record 
be responsible for the financial ruin left in its path when the 
dust settles? If more cases succeed in holding that statements 
about safety and environmental stewardship are actionable, 
corporations will be less likely to lie and exaggerate about 
these vital policies. And institutional investors, who rely on 
these companies’ bold ESG affirmations, are best suited to 
hold them accountable. 

A Note to Our 
Clients & Friends

3

1  https://seekingalpha.com/article/4177046-esg-institutional-investors-saying-sustainable-investing

After this extensive and wide-ranging fact discovery process, 
we set upon the equally exhaustive expert discovery and 
summary judgment processes. With expert reports and 
summary judgment briefs nearly complete, however, 
Wilmington Trust agreed to pay $200 million to resolve 
all claims against it and its former executives and board 
members. The only remaining claims in the case were against 
auditor KPMG, and a few weeks later KPMG agreed to 
settle those claims for $10 million. The court approved the 
settlement in its entirety on November 19, 2018. 

Notably, the $200 million that Wilmington Trust will pay to 
the class of injured shareholders far exceeds the $44 million 
it paid to the Department of Justice to buy its way out of 
criminal liability. The bank’s former executives, meanwhile, 

were convicted on all criminal counts in May 2018, and face 
between three and six years in federal prison. 

We are very proud of this outstanding settlement. Above all, 
this recovery is a testament to how three Florida municipal 
funds came together to hold a corporation and its executives 
liable for the fraud they committed and the damages that 
resulted. The hard work, dedication, and commitment of 
these funds over the better part of the last decade made it 
possible to achieve this outstanding result for shareholders 
nationwide.

Saxena White Secures Historic $210 Million Settlement...  continued from previous page
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In April 2019, Saxena White began a new chapter with the 
opening of its first West Coast office. The firm’s San Diego 
office will be led by director David Kaplan. Mr. Kaplan has 
over 15 years of experience in the field of securities and 
shareholder litigation as an attorney, analyst, and investigator.  
Prior to joining Saxena White, Mr. Kaplan was a partner at a 
leading securities law firm where he co-chaired their direct 
action practice and counseled the firm’s institutional investor 
clients on potential legal claims as a member of the new 
matter department.  

A significant part of Mr. Kaplan’s practice involves advising 
mutual funds, insurance companies, pension funds, hedge 
funds, and other institutional asset managers on whether 
to remain passive participants in securities class actions 

or opt out to maximize their recovery. Most recently, Mr. 
Kaplan represented prominent institutional investor opt-out 
groups in New York, New Jersey, Connecticut, and Texas 
federal courts. Mr. Kaplan has also successfully represented 
institutional investors in opt-out actions in California federal 
and state courts. He has helped investors achieve hundreds 
of millions of dollars in recoveries in federal and state courts 
nationwide, including individual, derivative, and class action 
cases.

Mr. Kaplan also has extensive experience advising institutional 
clients on pursuing securities claims outside the U.S. His work 
in this area includes shareholder collective actions in Canada, 

Australia, England, the Netherlands, Germany, Italy, France, 
Japan, Taiwan, Israel, Brazil and Russia.  

In addition, Mr. Kaplan has authored multiple articles relating 
to class actions and the federal securities laws, which have 
been published in The National Law Journal, The Daily 
Journal, Law360, Pensions & Investments, and The NAPPA 
Report, among other publications. Mr. Kaplan is an editor of 
the American Bar Association’s Class Actions and Derivative 
Suits Committee’s Newsletter. For his achievements, Mr. 
Kaplan has repeatedly been selected as a “Rising Star” by 
Super Lawyers.

Supporting Mr. Kaplan will be attorney Brandon Marsh and 
a team of professionals, including paralegals and financial 
analysts with decades of experience in securities matters. 
Prior to joining Saxena White, Mr. Marsh was Senior Counsel 
at a leading law firm where he represented institutional 
investors in class action and opt-out litigation. Mr. Marsh 
has participated in all phases of litigation in federal and 
state courts, and his high-profile securities class actions 
have together recovered over $550 million for investors.  
Mr. Marsh has published numerous articles relating to class 
actions, arbitration, and the federal securities laws, including 
in The NAPPA Report, Pensions & Investments, Law360, and 
American Bar Association periodicals. Mr. Marsh has been 
consistently recognized by Super Lawyers as a “Rising Star.” 

With our expanding footprint, Saxena White will continue to 
deliver high quality legal services in complex matters to our 
clients nationwide.

Surf s Up!  
Saxena White Opens San Diego Office

,

David Kaplan Brandon Marsh
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Vale SA, based in 
Rio de Janeiro, 
B raz i l ,  i s  one 
o f  the  la rges t 

mining companies in the world. The company has a market 
capitalization of over $65 billion, and Vale’s American 
Depository Receipts began trading in the U.S. in 2000.  

On January 25, 2019, Vale’s 28-story Dam 1, a tailings dam, 
near Brumadinho, Brazil suddenly burst. This unleashed a 
tsunami of mud towards the city and Vale facilities, including 
a crowded lunch room. Individuals had little to no warning. To 
date 186 people are confirmed dead, with 122 still missing. 

Sadly, this was not the first dam collapse for Vale. In November 
2015, the Fundão tailings dam, jointly owned by Vale and 
BHP Billiton, collapsed, killing 19 and causing an avalanche of 
toxic waste that polluted 400 miles of rivers. Afterwards, Vale 
vowed to never let this happen again and ostensibly took 
steps to remediate any risks. 

However, troubling facts have emerged about Vale’s safety 
checks of Dam 1. Mines generate large volumes of dirt, sand, 
and other waste, or tailings, in producing ore. Miners build 
dams to contain mounded tailings. With heavy rainfall or poor 
drainage, these tailings can turn into mud, and this mud can 
generate dangerous levels of pressure. Dam 1 was built for 
half or less of the expense of sturdier construction, and this 
“upstream dam” was a type more likely to fail. It appears that 
liquefication of the tailings caused Dam 1 to burst, the same 
cause as the Fundão collapse. 

Furthermore, TÜV SÜD, a German owned mining safety 
inspector, warned Vale months before the collapse that there 
were problems with the dam’s water drainage, including an 
assessment that lower levels of the dam had no drainage at 
all. TÜV SÜD also recommended that Vale install a seismic 
monitor in the area, but Vale did not. A TÜV SÜD engineer 
serving as the safety auditor nonetheless signed off on the 
safety report and certified the dam as stable. He later told 
Brazilian police that despite knowing that water was leaking 
into the dam and the drainage problems, he felt pressured to 
sign so that his company wouldn’t lose significant business 
with Vale. In addition to serving as Vale’s safety auditor, TÜV 

SÜD also provided consulting services for Vale, a potential 
conflict of interest. The safety auditor also warned Vale to 
move the location of the lunchroom which was eventually 
destroyed by the collapse. Two weeks before the dam burst, 
instruments monitored by TÜV SÜD recorded water levels in 
Dam 1 that should have caused evacuations. Vale chalked this 
up to misreadings and said it had resolved the issue. 

In the two trading days following the dam’s collapse, Vale’s 
American Depository Receipts fell from $14.86 to $11.20, or 
nearly 25%, causing a loss of market capitalization of nearly 
$20 billion. As a result, a securities fraud class action was 
filed against the company on January 28, 2019, in the U.S. 
District Court for the Eastern District of New York, potentially 
subjecting Vale to significant liabilities. Moody’s downgraded 
Vale’s credit from investment grade. 

Brazilian prosecutors are now investigating Vale, its 
employees, and its auditors. On March 1st, Brazil’s mining 
secretary requested an investigation into potential collusion 
between Vale and its auditors. A conviction under Brazil’s 
anti-corruption law would carry a maximum penalty of 20% 
of 2018’s gross revenues, which could amount to $6.6 billion. 
Production was halted at the mine and other Vale facilities, 
amounting to 10% of Vale’s output. Finally, Vale faces claims 
and costs from the staggering loss of lives, property, and 
environmental devastation. On March 2, Vale removed CEO 
Fabio Schvartsman and three other senior executives from 
office. 

Vale might have avoided all of this had it followed more 
robust environmental, governance, and safety standards. 
While potentially costlier and more cumbersome at first, 
these practices significantly reduce massive tail risk losses 
that cause long-term impairment to assets and valuations. 
Furthermore, a firm commitment to safety can also yield 
superior financial results. For example, when Paul O’Neill 
became CEO of aluminum company Alcoa in 1987, he set a 
goal of zero workplace injuries. In addition to lowering the rate 
of days lost to injury by over 90%, profits hit a record high one 
year later and were five times higher at O’Neil’s retirement 13 
years later.1 A commitment to safety is not necessarily a cost 
to a company but a vital source of risk mitigation and a driver 
of profits.

1  Charles Duhigg, The Power of Habit, pp. 97-101, Random House Trade Paperbacks, 2014.

Written by  
Don Grunewald,  
Saxena White P.A.

 The Vale Dam Collapse: 

An Environmental and 
Corporate Disaster
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Even in so-called 
m e g a - f u n d 
secur i t ies c lass 
action settlements 

of $100 million or more, investors recover only a fraction of 
what they lost, typically within the range of 3-5%.1 For this 
reason, institutional investors are increasingly facing the 
question of whether it makes sense to “opt out” of securities 
class actions and pursue individualized claims to recover their 
investment losses. This article discusses some of the more 
noteworthy opt-out recoveries over the years and provides 
an overview of important factors institutional investors should 
consider with their counsel when determining whether to 
pursue a separate opt-out action. 

Notable Opt-Out Settlements
Opt-out settlements have resulted in institutional plaintiffs 
obtaining significant recoveries, amounting to several 
times what they would have recovered had they remained 
members of the class. For example, in 2005, the AOL/Time 
Warner securities class action, which resulted in a $2.4 billion 
settlement, led to numerous opt-out actions. Despite the 
sizeable class settlement, investors who opted out had a much 
higher percentage of recovery than the class. Specifically, the 
University of California reported that its opt-out recovery of 
$246 million was between 16 and 24 times more than what 

it would have recovered as part of the class. The California 
Teachers’ Retirement System (“CALSTRS”) reported that 
its $105 million recovery was 6.5 times more than if it had 
remained in the class. CALSTRS opted out again in the Qwest 
Communications case in 2007, which settled on a class-wide 
basis for $400 million. CALSTRS ultimately recovered $46.5 
million, which it stated was 30 times more than the amount 

it would have recovered as part of the class. Similarly, in the 
2007 Tyco International case, which had resulted in a massive 
$3.2 billion class action settlement—one of the largest 
securities class action settlements ever—several New Jersey 
pension funds opted out. Those funds eventually recovered 
80% of their claimed losses, far higher than the 3% recovery 
obtained in the class case.2 The chart below summarizes 
these and other notable opt-out recoveries based on public 

Should Institutional Investors 
Opt In to Opting Out?

Written by  
Kyla Grant,
Saxena White P.A.

1  Stephanie Plancich, Ph.D., and Svetlana Starykh, 2008 Trends in Securities Class Actions, NERA Economic Consulting (Dec. 2008).
2  Neil R. Troum, “The Securities Class Action Opt-Out Plaintiff:  By The Numbers,” Corporate Counsel Business Journal (2012), http://ccbjournal.

com/articles/21035/securities-class-action-opt-out-plaintiff-numbers; Matthew P. Siben and David A. Thrope, “Recovering Investment Losses,” 
Dietric Siben Thorpe LLP, available at http://www.dstlegal.com/downloads/Recovering-Investment-Losses.pdf.

Plaintiff

New York City Pension Funds

Retirement System of Alabama

CALSTRS

CALPERS

Alaska Funds

University of California Regents

Ohio Public Pension Funds

CALSTRS

Alaska Funds

Teachers Retirement System  
of Texas

New Jersey Pension Funds

Case Opt-Out Settlement Result

WorldCom (2005)

WorldCom (2005)

AOL/Time-Warner (2005)

AOL/Time-Warner (2005)

AOL/Time-Warner (2005)

AOL/Time-Warner (2005)

AOL/Time-Warner (2005)

Qwest Communications 
(2007)

Qwest Communications  
(2007)

Qwest Communications  
(2007)

Tyco International (2007)

$78.9 million, or 61% of their damages – three times more than 
recovery as part of the class

$111 million, or 89% of damages

$105 million, or 6.5 times more than recovery as part of the class

$117.7 million, or 17 times more than recovery as part of the class

$50 million, or 50 times more than recovery as part of the class

$246 million, or 16-24 times more than recovery as part of the class

$144 million, or $135 million (16 times) more than recovery as part  
of the class

$46.5 million, or 45 times more than recovery as part of the class

$19 million, or 45 times more than recovery as part of the class

$61.6 million, or $60 million (40 times) more than recovery as part  
of the class

$79.1 million, or 17 times more than recovery as part of the class  
(an 80% recovery)
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disclosures by the institutional plaintiffs.3 While there is less 
publicly available information about opt-out settlements 
in more recent years, Cornerstone Research published a 
report in 2016 that aggregated available data from 1,458 opt-
out settlements entered between 1996 and 2014. The report 
found that the average total value of opt-out settlements 
was $85.4 million, or 13% of the average total class action 
settlement amount.4 

Additionally, in the last two years, high profile securities fraud 
class actions with billions of dollars in alleged losses have 
prompted a flurry of opt-out actions. On January 3, 2018, 
the securities fraud class action filed against the Brazilian-
based energy company Petrobras resulted in a preliminary 
settlement of $2.95 billion, the fifth largest securities fraud 
class action settlement in U.S. history. Twenty-seven opt-
out actions were filed, twenty of which were settled in late 
2016 and mid-2017, before the class action settled. These 
opt-out settlements amounted to a total of $448 million, or 
approximately 15% of the class action recovery.5 

A securities fraud class action filed against ARCP Inc., now 
known as VEREIT, Inc., has also prompted a number of opt-out 
actions by notable institutions, including BlackRock, PIMCO, 
and Vanguard. While no settlement has yet been reached in 
the larger class action case—which involves billions of dollars 
in alleged losses—VEREIT has settled claims with several of 
the opt-out funds for a total amount of approximately $218 
million. Specifically, VEREIT paid out $90 million to Vanguard 
in June 2018, $85 million to BlackRock, PIMCO and Clearline 
in October 2018, and $43 million the same month to four 
large hedge funds that also opted out. Together, these funds 
represented approximately one-third of VEREIT’s investor 
base at the time of the alleged fraud.6 

Important Factors for Institutional Investors to Consider
Although opting out may offer institutional investors a 
substantial premium over what they would have received as 
members of the class, it isn’t the best decision in every case. 
Rather, certain key factors may significantly impact whether 
opting out is advantageous.

 1. The Size of the Loss
A threshold matter in considering whether to opt out is the 
size of the investor’s loss. Unlike a class action lawsuit where 
expenses are set off against the class’s aggregate recovery, 

opt-out plaintiffs will have to pay from their single recovery 
all litigation expenses, including expert and attorneys’ 
fees. Institutional investors should ensure their loss is large 
enough to warrant these expenses. A larger loss may also be 
needed to incentivize defendants to settle the opt-out action. 
To address this issue, institutional investors may consider 
banding together to form a group, thereby spreading out 
expenses while also generating a larger loss to prompt 
settlement negotiations.

 
 
 
 
 
 
 
 
 
 
 
 

 2. Increased Settlement Leverage
Pursuing an opt-out action may give institutional investors 
considerable leverage in settlement negotiations. Indeed, 
a Cornerstone Research report recently noted that even the 
threat of opting out may provide institutional investors with 
leverage to obtain a higher recovery. The report provided 
the example of a small group of stockholders, representing 
only 4% of eligible holders, who threatened to opt out of 
a securities fraud class action against Marsh & McLennan 
Companies Inc. (“MMC”) that had settled for $435 million. 
The investors ultimately agreed to opt back in for an additional 
payment of $25 million from MMC.7   

Significantly, a February 6, 2018 ruling in the Petrobras case 
may provide opt-outs with even more leverage. In that ruling, 
Judge Jed Rakoff denied class counsel’s request to file a 
confidential supplemental agreement to the $2.95 billion 
class action settlement under seal. This agreement included 
a customary “blow” provision, or a provision that allows 
Petrobras to back out of the settlement if more than 5% of 
class members opt out.8 While courts typically allow the opt-
out threshold to remain confidential, Judge Rakoff’s ruling may 
change that standard practice. If so, opt-out plaintiffs, and 

continued on next page

3  See id.
4  Opt-Out Cases in Securities Class Action Settlements: 2012-2014 Update, Cornerstone Research (2016).
5  Mike Lange, “Petrobras: What Investors Can Gain From This Case (In Addition to the $2.9 Billion Class Action Settlement”), Mintz Levin (Jan. 

11, 2018), https://frtservices.com/petrobras-what-investors-can-gain-from-this-case-in-addition-to-the-2-9-billion-class-action-settlement/.
6  Darren J. Check, Naumon A. Amjed and Ryan T. Degan, “Recent Trends and Developments in Securities Litigation.” (March 2016), https://www.

issgovernance.com/file/publications/trends-in-shareholder-litigation-ktmc.pdf; see also Allison Frankel, “Securities Fraud Defendant Agrees 
to Pay $217.5 Million to Opt-Outs” (October 28, 2018), https://www.reuters.com/article/legal-us-otc-securities/securities-fraud-defendant-
agrees-to-pay-217-5-million-to-opt-outs-a-portent-idUSKCN1N32JI

7  Opt-Out Cases in Securities Class Action Settlements, Cornerstone Research (2013).
8  Kevin Mortimer, Peter Saparoff and Joel Rothman, “Petrobras Court’s Denial of Plaintiffs’ Request for Confidential Treatment of Opt-Out 
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in particular those investors who own a sufficient amount of 
securities to trigger the “blow” provision, will have additional 
leverage in settlement negotiations with defendants.

 3. Timing of Opting Out
Investors can file an opt-out action as late as the time 
of the class action settlement, giving opt-out plaintiffs a 
considerable advantage to utilize a “wait-and-see” approach 
to evaluate what they might recover if they remain in the 
class. This approach is not without risks, however, as opt-out 
plaintiffs must be mindful of relevant statutes of limitations 
and repose. 

Under Section 10(b) of the 
Exchange Act, securities 
fraud claims must be brought 
within two years of the date 
the plaintiff discovered, or 
should have discovered, the 
claim. While this limitations 
period may be tolled for opt-
out plaintiffs by the filing of 
a related class action under 
the Supreme Court’s ruling 
in American Pipe,9 this is only 
true if the opt-out plaintiffs are covered by the defined class. 
For example, in the ARCP case, discussed above, the court 
recently dismissed as untimely certain of the claims brought 
by a group of hedge funds that opted out despite the related 
class action. The court reasoned that, because the defined 
class was limited to holders of ARCP common stock, the 
opt-out plaintiffs’ security-based swaps were “fundamentally 
different” and were thus not covered by the defined class.10 

Opt-out plaintiffs must also be mindful of so-called “statutes 
of repose” for which, as recently affirmed by the Supreme 
Court in CALPERS v. ANZ Sec. Inc., no tolling applies.11 

Under the statute of repose for Section 10(b), claims must 
be brought within five years after the alleged false statement 
regardless of the plaintiff’s discovery or the filing of a related 
class action. For example, in SRM Global Master Fund 
(“SRM”) v. Bear Stearns, SRM opted out of a $275 million class 
action settlement, alleging that it had suffered $200 million in 
damages.12 The Second Circuit affirmed dismissal of SRM’s 
claim, stating it was filed after the five-year statute of repose 
and that no tolling applied in connection with the related 

class action. The same occurred in American International 
Group Inc. Sec. Litig., which resulted in a $725 million class 
action settlement. Seven of the 25 shareholders who opted 
out had their claims dismissed as untimely under the statute 
of repose.13 

 4. Additional Litigation Advantages and Risks
While opting out may result in additional litigation 
advantages, it may also result in additional litigation risks. 
With regard to advantages, opt-out plaintiffs are able to bring 
claims that cannot be brought in securities class actions, such 

as state law causes of action 
and claims under Section 18 
of the Exchange Act. Unlike 
Section 10(b) claims, Section 
18 claims require proof of 
reliance but do not require 
proof of scienter (defendants’ 
culpable state of mind), 
which is typically the most 
difficult element to establish 
in a Section 10(b) claim.14 

Opt-out plaintiffs may also be 
able to bring causes of action 
under favorable state laws, 

which often have longer statutes of limitation. For example, 
the group of hedge funds in ARCP which opted out and had 
their federal claims dismissed as untimely were able to pursue 
their common law fraud claims under state law, as the longer 
statute of limitations for those claims had not yet run.15 

On the other hand, opting out may make it easier for 
defendants to rebut the presumption of reliance for Section 
10(b) claims. In Basic v. Levinson, the Supreme Court held 
that investors could satisfy the reliance element by invoking 
a presumption that the company’s stock traded in an efficient 
market.16 However, under the Supreme Court’s more recent 
decision in Halliburton II (decided in 2014), the Court held this 
presumption can be rebutted by showing “that the plaintiff 
would have bought or sold the stock even had he been aware 
that the stock’s price was tainted by fraud.”17 In an opt-out 
action recently filed by GAMCO Investors against Vivendi 
Universal, defendants did exactly that, showing that even if 
GAMCO had been aware of Vivendi’s liquidity problems, it 
“would still have believed the deal it made was a good one.” 

9  American Pipe & Construction Co. v. Utah, 414 U.S. 538 (1974).
10  Fir Tree Capital Opportunity Master Fund, L.P. at al. v. ACRP et al., No. 1:17-cv-04975-AKH, Dkt. No. 84 (Dec. 14, 2017), Order Granting in Part 

and Denying in Part Defendants’ Motion to Dismiss.
11  137 S.Ct. 20142 (June 26, 2017).
12  2016 WL 3769735 (2d Cir. July 14, 2016).
13  Opt-Out Cases in Securities Class Action Settlements: 2012-2014 Update, Cornerstone Research (2016).
14  Siben and Thorpe, supra note 2. 
15  ARCP, Dkt. No. 84, supra note 10.
16  485 U.S. 224 (1988).
17  134 S. Ct. 2398, 2408 and 2414 (2014). continued on next page



Saxena White Welcomes  
New Attorneys

Scott Guarcello
Mr. Guarcello’s practice focuses on the discovery 
stage of litigation. With over 10 years of 
significant complex e-discovery experience, he 
brings to Saxena White an expertise honed by 
the numerous e-discovery services and training 

programs that he created, led and supported while serving 
as a Senior Managing Attorney for a global e-discovery 
consulting and services provider.

Combining both discovery and technical expertise, Mr. 
Guarcello advises on best practices concerning information 
governance principles, ESI protocols, collections, processing, 
large-scale document reviews, production management and 
related infrastructure applications. He is currently a member 
of the teams prosecuting In re Wells Fargo & Co. Shareholder 
Litigation, In re HD Supply Holdings, Inc. Securities Litigation, 
and In re Parametric Sound Shareholders’ Litigation.

Mr. Guarcello earned a Bachelor of Science from Stetson 
University and received a Juris Doctor from Florida 
International University, where he graduated cum laude with 
a concentration in securities law. He was a regular recipient 
of the Dean’s List Award and received the CALI Book Awards 
for the Complex Litigation and Corporate Tax courses. As a 
member of the Florida Bar, Mr. Guarcello has also received 
the Legal Elite Award for 2017 and 2018 and holds extensive 
industry certifications that span review tools, feature-specific 
technical applications, project management and analytics. 
As an active member in the e-discovery community, Mr. 
Guarcello has been a guest speaker for both intimate and 
large audiences.

Donald Grunewald 
Mr. Grunewald focuses on performing research 
for securities and derivatives litigation. Before 
joining Saxena White, Mr. Grunewald taught 
Legal Research and other legal courses 
at a college in New York for six years. He 

has prepared economic and legal research for litigation, 
businesses, and academics.

Mr. Grunewald earned his Bachelor of Arts in Economics, 
magna cum laude, from Haverford College in 2004. He later 
earned a Bachelor of Arts in Jurisprudence from Oxford 
University and a Master of Laws from the University of 
Pennsylvania Law School.

Mr. Grunewald has been a member of the New York State 
Bar since 2008.

Fei-Lu Qian 
Mr. Qian is a graduate of Union College (B.A., 
Political Science, with Honors, 1998) and 
Albany Law School (J.D., 2003). During law 
school he served as an Associate Editor of 
the Albany Law Review and interned for the 

Honorable Lawrence E. Kahn of the United States District 
Court for the Northern District of New York. Mr. Qian also 
served as a legal intern with the Office of New York State 
Attorney General.

Prior to joining Saxena White, Mr. Qian was associated 
with several boutique law firms in New York City, where he 
specialized in securities litigation.

Mr. Qian is a member of the New York Bar and the United 
States District Courts for the Southern District of New York 
and Eastern District of New York.
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The Second Circuit dismissed GAMCO’s claim on this basis, 
finding it significant that GAMCO had continued to purchase 
Vivendi stock even after the fraud was revealed.18

Conclusion
In certain circumstances, opting out provides institutional 
investors with an opportunity to obtain a recovery that 
is significantly larger than what they could obtain if they 
remained in the class. Even so, opting out is not the best 

choice in every case, as much will depend on the size of 
the institutional investor’s loss and whether opting out may 
create risks that could potentially lead to no recovery at all. 
The determination of when to opt out is especially critical, as 
prospective opt-out plaintiffs have the advantage of using a 
“wait-and-see” approach but may risk their claims becoming 
untimely. Institutional investors should engage experienced 
counsel early in the process to evaluate the factors discussed 
above and to adequately preserve the option to opt out.

18  Martin Flumenbaum and Brad S. Karp, “Rebuttal of Fraud-on-the-Market Presumption Post ‘Hailliburton II,’” New York Law Journal, Vol. 256 
(Nov. 30, 2016). 



10

On March 28, 2019, a federal court in Colorado denied in full 
the defendants’ motion to dismiss in Peace Officers’ Annuity 
and Benefit Fund of Georgia, et al.1 v. DaVita Inc. et al., a 
securities fraud class action against dialysis provider DaVita 
Inc. and several of its top executives. Saxena White is serving 
as lead counsel for the plaintiffs.

The amended complaint in this action alleges that DaVita, 
one of the largest dialysis providers in the country, engaged 
in a fraudulent scheme to illegally steer kidney dialysis 
patients away from Medicare and Medicaid and into more 
lucrative commercial insurance plans. DaVita made clear to 
investors that 100% of its dialysis profits were dependent on 
the 10% of its end-stage renal disease (ESRD) patients who 
were commercially insured, as the company typically charged 
commercial insurers prices over ten times more than the 
amounts billed to Medicare or Medicaid for the exact same 
dialysis treatments. But the company’s reported growth in 
the number of “private pay” patients was actually a fiction, 
attributable to a variety of illicit and improper practices that 
violated regulations implemented by the Centers for Medicare 
and Medicaid Services and federal anti-kickback laws.

DaVita’s fraudulent scheme to steer patients from government 
plans to private plans was accomplished through a quid 
pro quo relationship with the American Kidney Fund (AKF), 
a purportedly independent non-profit. DaVita “donated” 
hundreds of millions of dollars to the AKF, and in turn, the 
AKF used those proceeds to pay the commercial insurance 
premiums for DaVita’s patients. DaVita then billed commercial 
insurers multiples of what it had donated. DaVita reported 
consistently strong financial results during this time, with 
growth attributable to its “improved commercial mix.” The 
amended complaint included information from internal 
DaVita documents which outlined this illegal strategy and 
further detailed incentives DaVita offered to its employees 
for converting patients to private pay.

In 2016, a series of regulatory investigations and detailed 
investigative reports in the news media exposed DaVita’s 
improper steering of patients to private plans, and DaVita 
was eventually forced to suspend its relationship with AKF. 
All told, DaVita confirmed that a staggering $680 million of 

its earnings were reliant upon its illicit relationship with the 
AKF—more than 75% of the $880 million in net income that 
the company reported in 2016. These disclosures resulted in 
steep drops in the company’s stock price. 

In addition to damaging shareholders, DaVita’s patient 
steering fraud also negatively impacted ESRD patients in 
a number of ways, including by making it difficult—if not 
impossible—for them to obtain a life-saving transplant. 

The only way to restore kidney function is through a kidney 
transplant, and dialysis does not restore kidney function. 
By steering patients away from government plans and into 
commercial insurance plans using purported “charitable 
assistance,” DaVita rendered patients ineligible to receive 
assistance to cover the substantial costs of a kidney transplant, 
which was not covered under the “charitable assistance” 
that DaVita facilitated for patients. The five-year survival rate 
for ESRD patients on dialysis is 35.8%, with 25% of patients 
dying within the first year of dialysis treatments. In contrast, 
the five-year survival rate for ESRD patients who receive a 
kidney transplant is 85.5%. 

In denying defendants’ motion to dismiss, Judge William J. 
Martinez held that the facts alleged in the amended complaint 
“give rise to a strong inference that Defendants made 
statements about steering and the source of Defendants’ 
financial success with the intent to manipulate, deceive, or 
defraud, or were reckless because their statements presented 
a danger of misleading buyers.” The case is now in the 
discovery phase. 

For more information on the DaVita case, please contact 
Lester Hooker at lhooker@saxenawhite.com. 

1  Case No. 1:17-cv-00304-WJM-NRN (D. Colo.)

 The Vale Dam Collapse: 
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Dodgy Dealings at  
Denmark’s Danske Bank
Dodgy Dealings

This fall the financial 
markets were rocked 
by astonishing news 
that Danske Bank, a 

former stalwart of the Northern European economic system, 
had been engaged in a decades long multi-billion euro 
money laundering scheme. In September 2018, Danske 
Bank revealed that its headquarters and its Estonian branch 
issued a nearly 100-page 
report finding widespread 
misconduct involving 
billions of euros in money 
laundering transactions.1 
Danske’s fraud, while 
devastating in its breadth 
and impact, was no secret 
to the bank and its top 
executives. As early as 
2007, Danske was warned 
by Estonia’s financial 
regulator for understating 
compliance r isks. .2 
The bank did not integrate its Baltic subsidiaries on to 
the same technology and financial management program 
as the rest of its branches, further enabling the fraudulent 
activity. Numerous red flags were brought to management’s 
attention over the next several years, including: (1) a meeting 
of Danske’s executive board which noted the high level of 
suspicious activity reported from Estonia; (2) the fact that 
Estonia generated over 11% of Danske’s total profits despite 
only accounting for 0.5% of the bank’s assets; (3) inquiries 
from Danish regulators following complaints about serious 
criminal money laundering issues; and (4) the resignation 
of J.P. Morgan as a correspondent bank for the Estonian 
branch, citing improprieties. Even more alarming, in 2014, 
a whistleblower contacted senior management in Estonia 
about illicit activity involving a fraudulent UK limited liability 

partnership with ties to Russian President Vladimir Putin 
and Russian intelligence.3 This prompted Danske’s board 
of directors to recommend exiting the Estonian business, a 
decision that was vetoed by Danske’s CEO. Between 2017 
and 2018, more blatant information was presented to Danske 
management that clearly indicated the massive scale of the 
Estonian money laundering operation.4 The Financial Times 
published an in-depth report showing how Danske used 

“mirror trades” to move 
up to $8.5 billion out of 
Russia in 2013 alone.5 

The Fallout
In October of 2018, 
Danske terminated its 
CEO, Thomas Borgen, 
as well as its Chairman, 
Ole Andersen.6 In 
addition, the company 
is being investigated by 
authorities in Denmark, 
Estonia, Britain as well 
as the U.S. Securities 

and Exchange Commission, the Department of Treasury 
and the Department of Justice. The bank’s stock price fell 
about 50% last year alone, after increasing five-fold since 
the end of 2008. Analysts have predicted that the financial 
institutions’ fines could mount into the billions of dollars. 
Danske lost nearly $15 billion in value last year, resulting in 
billions in damages for investors around the globe, including 
U.S.-based pension funds which had significant exposure to 
the Danish stock. There are lingering questions surrounding 
the scheme, including why Danske took so long to take 
action, which other financial entities (including U.S.-based 
banks) were involved, and to what extent Europe’s regulatory 
scheme for investigating money laundering can be improved 
to prevent the next scandal.

Written by  
Maya Saxena,
Saxena White P.A.

continued on next page

1  Martin Selsoe Sorenson, “Danske Bank Says Billions May Have Been Laundered at Single Branch,” The New York Times (Sept. 19, 2018), 
https://www.nytimes.com/2018/09/19/business/danske-bank-money-laundering.html.

2  Richard Milne, “Danske Bank’s money laundering scandal spooks investors,” Financial Times (July 8, 2018), https://www.ft.com/content/0d2b3bf6-
812f-11e8-bc55-50daf11b720d.

3  Id. 
4  Id.
5  Mirror trades, which involve Russian clients buying securities in rubles, then selling identical ones for foreign currencies such as U.S. dollars, are 

legal but a red flag for prosecutors of money laundering. See https://www.ft.com/content/f13ae77a-c7f1-11e8-ba8f-ee390057b8c9. 
6  https://news.postimees.ee/4055257/heads-of-danske-estonia-fired-over-money-laundering.

Mirror Trades, Russians and Blatant Disregard of Red Flags 
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At a question and 
answer session last 
August, Politico asked 
SEC Commissioner 

Hester Peirce whether public companies should be allowed 
to force shareholders to individually arbitrate federal 
securities claims. Her answer: “Absolutely.”1 This isn’t the 
first time that a SEC Commissioner has publicly endorsed 
the idea of compelling shareholders to arbitrate such claims. 
Indeed, Peirce’s recent statement echoes remarks by another 
SEC Commissioner, Michael Piwowar, in July 2017: “For 
shareholder lawsuits, companies can come to us [the SEC] 
to ask for relief to put in mandatory arbitration clauses in 
corporate charters or bylaws.” 2

Previously, the SEC had refused to endorse this anti-investor 
strategy. In 2012, for instance, the SEC implicitly challenged 
the effectiveness of the registration statement filed in 
connection with the initial public offering of shares in private 
equity corporation Carlyle Group LP, indicating the agency 
believed Carlyle’s inclusion of a mandatory arbitration clause 
in its charter covering federal securities claims did not align 
with public policy.3 

A policy shift in favor of 
arbitration would result 
in significant negative 
ramifications for investors. 
Shareholder class actions 
have long played an important 
role in deterring corporate 
wrongdoing and obtaining 
compensation for defrauded 
investors in amounts far 
above any recoveries the 
SEC has obtained through 
its enforcement actions. For 
example, while the SEC’s 
actions in the wake of massive 
lawbreaking by Enron, 
WorldCom, Tyco, Bank of 
America, and Global Crossing 
accumulated $1.75 billion in 
penalties and fees, private 
lawsuits returned more than 

$19.4 billion to investors who had purchased shares of those 
companies.4 By forcing shareholders to arbitrate federal 

Dodgy Dealings...  continued from previous page

Navigating Litigation Options 
Not surprisingly, there are several lawsuits on file seeking 
redress for Danske’s fraud.7 Investors who purchased the stock 
domestically can file suit in the United States. However, the 
U.S.-based stock was not listed on a major stock exchange 
and was thinly traded over-the-counter. The vast majority of 
damages, including damages sustained by U.S. public and 
private pension systems, occurred by virtue of trading in 
Denmark, for the Danish shares of Danske Bank. In order to 
recover funds lost due to securities fraud, investors will need to 
carefully weigh the different litigation options in Denmark and 
participate in a foreign case in order to ensure any lost assets 
are recovered. Unlike securities fraud claims brought in the 
U.S., claims brought in most foreign jurisdictions are done on 

an “opt-in” basis, meaning that an investor must affirmatively 
join one of these cases in order to participate in any recovery. 
Further complicating matters, most cases brought in Europe 
involve establishing a contractual relationship with third party 
litigation funders, a process which can be convoluted and 
involve potential risk and financial exposure. 

If you would like assistance on evaluating your exposure 
to the Danske fraud or any other international litigation, 
please contact our International Litigation Group:  
Maya Saxena (msaxena@saxenawhite.com), Lester Hooker 
(lhooker@saxenawhite.com), or Marc Grobler (mgrobler@
saxenawhite.com). 

Written by  
Sara DiLeo,
Saxena White P.A.

continued on next page

Arbitration of Shareholder Litigation: 

Case Law Update

1  Patrick Temple-West, “Politico Pro Q&A: SEC Commissioner Hester Peirce,” Politico (Aug. 2, 2018), https://subscriber.politicopro.com/financial-
services/article/2018/08/politico-pro-q-a-sec-commissioner-hester-peirce-716143.

2  Sarah N. Lynch, “SEC’s Piwowar Urges Companies To Pursue Mandatory Arbitration Clauses,” Reuters (July 17, 2017), https://www.reuters.com/
atricle/us-usa-sec-arbitration/u-s-secs-piwowar-urges-companies-to-pusue-mandatory-arbitration-clauses-idUSKBN1A221Y.

3  Amy Or, “Carlyle Drops Controversial Arbitration Clause,” The Wall Street Journal (Feb. 3, 2012).
4  Susan Antilla, “Will Shareholders Lose the Right to Sue Over Corporate Fraud?”, The Intercept (Aug. 21, 2018), https://theintercept.

com/2018/08/21/sec-mandatory-arbitration-shareholders/.

7  See, e.g., https://www.issgovernance.com/danske-bank-facing-litigation-over-e200-billion-money-laundering-scandal/.
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securities claims individually, class-wide recoveries would be 
precluded and corporate malfeasance would remain hidden, 
as arbitration is typically conducted in private proceedings. A 
shift from courts of law to private arbitration would effectively 
result in the loss of the very investor protections the federal 
securities laws and Federal Rules of Civil Procedure were 
designed to safeguard. 

If the SEC were to officially endorse the use of mandatory 
arbitration, companies could simply amend their corporate 
charters or bylaws to include the provisions. Indeed, while 
elaborating on her pro-arbitration beliefs during a speech to 
graduates of Michigan Law School on September 24, 2018, 
Ms. Peirce explained:

     Facts and circumstances matter, of course, but as far 
as I can see, the SEC does not have statutory grounds 
to substitute its judgment for that of shareholders and 
the companies they own. To the contrary, the Federal 
Arbitration Act directs federal agencies to respect 
private contracts that favor arbitration. If corporate 
charters and bylaws are contracts, the Act would seem 
to limit the SEC’s ability to override an arbitration 
clause that comports with state law.5

As it happens, however, a recent decision by Vice Chancellor 
J. Travis Laster of the Delaware Court of Chancery seemingly 
forecloses that option. 

In that case, Sciabacucchi v. Salzberg,6 three Delaware 
corporations (Blue Apron, Roku, and Stitch Fix) filing initial 
public offering documents adopted forum selection provisions 
in their charters that required shareholders bringing claims 
under the Securities Act of 1933 to file exclusively in federal 
court. The plaintiff purchased shares of each company in 
connection with their IPOs and filed a declaratory judgment 
action in the Delaware Court of Chancery seeking to have the 
federal forum provisions invalidated pursuant to Delaware 
law. In his decision, Vice Chancellor Laster struck down the 
three charter provision at issue, finding that, “[t]he Federal 
Forum provisions purport to regulate the forum in which 
parties external to the corporation (purchasers of securities) 
can sue under a body of law external to the corporate contract 
(the 1933 Act),” and holding that, at least with respect to 
companies organized under Delaware law, such charter 
provisions are “ineffective.”7 

The court relied on the holding of a prior Chancery Court 
decision by Chancellor Leo Strine, Boilermakers Local 154 Ret. 
Fund v. Chevron Corp., addressing a similar topic. According 
to the holding of Boilermakers, Section 109(b) of the Delaware 
General Corporations Law (“DGCL”) permits companies 
organized under Delaware law to adopt bylaws containing 
forum selection provisions applicable to claims brought by 
shareholders against 
the corporation 
based upon the 
corporation’s internal 
affairs, i.e., claims 
arising out of the 
relationship between 
stockholders and the 
corporation based 
on the stockholder’s 
ownership of corporate shares. But the statute does not allow 
for the same with respect to claims arising from external 
relationships – including, claims arising from a person’s 
or entity’s purchase (rather than ownership) of corporate 
shares – because in that case “the bylaws would not deal 
with the rights and powers of the plaintiff-stockholder as 
a stockholder.”9 Adopting that rationale in Sciabacucchi, 
Chancellor Laster held that the “parallelism between Sections 
109(b),” dictating permissible content for bylaws, and 102(b)
(1) of the DGCL, dictating permissible content for charters, 
means that “Strine’s distinction in Boilermakers between 
internal and external claims applies equally to charter-based 
[forum selection] provisions.”10 

Neither the Boilermakers nor Sciabacucchi decisions 
specifically discuss whether the DGCL would permit bylaws 
or charters to contain mandatory arbitration provisions. 
But it’s worth noting that the U.S. Supreme Court has held 
that arbitration does not impact a party’s “substantive 
rights” but “only submits to their resolution in an arbitral, 
rather than judicial, forum.”11 Viewed under this rubric, it 
seems safe to assume that mandatory arbitration clauses 
seeking to compel arbitration of claims arising from external 
relationships, including shareholder federal securities claims, 
are akin to forum selection provisions seeking to dictate the 
forum for bringing external claims and therefore would also 
be invalidated pursuant to Delaware law. Thus, at least in 
Delaware (where more than half of U.S. public companies are 
incorporated and whose corporate law typically blazes a trail 
that other states follow), mandatory shareholder arbitration 
provisions of federal securities claims face an uphill battle 
irrespective of whether the SEC deviates from its prior policy.  

5  https://www.sec.gov/news/speech/speech-peirce-092418
6 C.A. No. 2017-0931-JTL, 2018 WL 6719718 (Del. Ch. Dec. 19, 2018).
7 Id at *18.
8  73 A.3d 934 (Del. Ch. 2013).
9  Id. at 952.
10  Supra note 6 at *16. 
11  Gilmer v. Interstate/Johnson Lane Corp., 500 U.S. 20, 26 (1991).



“ We do not face a choice between protecting our  
environment or protecting our economy. We face 
a choice between protecting our economy by protecting  
our environment - or allowing environmental  
havoc to create economic havoc.”

    -  Robert E. Rubin, former U.S.  
Secretary of the Treasury
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Climate-related crises 
are wreaking havoc on 
our communities and 
on the global economy, 

and recent political and economic shifts — particularly here 
in the United States — are threatening progress on these 
issues at a crucial moment. While several new investor-led 
initiatives concerning environmental issues are currently 
underway, some skeptics question whether such forces can 
maintain their momentum. Even in the face of adversity, 
however, environmental initiatives haven’t wavered.

According to a recent report from Institutional Shareholder 
Services (ISS), environmental concerns like climate change are 
beginning to gain real traction with investors.1 For example: 
the ever-growing green bond market allows investors to 
invest in sustainable projects while offering issuers affordable 
funding for environmentally friendly projects; the EU 
taxonomy focus on climate change is developing labels for 
green financial products and funds, and will also underpin 
disclosure and reporting requirements on environmental 
activities and risks to provide clarity and transparency to 
investors; and climate-related shareholder proposals, like 
increased disclosures related to climate-change risks and 
emission reduction targets, are garnering widespread media 
attention. In fact, the majority of shareholder proposals 
submitted to U.S. companies during the 2018 proxy season 
were related to environmental and social concerns. And 
out of the 121 total shareholder proposals dealing with the 
environment, 90 related to climate change. 

Other environmental issues, such as the irresponsible 
consumption and depletion of natural resources, have led 
to continued public outcry for companies to better manage 
sustainability risks. As global leaders continue to focus on how 
to prevent catastrophic levels of global warming, pressure 
is mounting on companies to transform their production 
processes and business models. The automotive industry is 
a case in point, as many carmakers are announcing a shift to 
electric vehicles and other alternative-drive technologies. 

While it is easy to see the significance of climate change and 
sustainability in the realm of public policy, past Environmental, 
Social, and Governance (“ESG”) related investment decisions 
have come under recent scrutiny, casting doubt on the level 
of importance ESG should have on investment decisions. 

To understand this debate, it’s essential to know the basics of 
ESG investments. Responsible investing is widely understood 
as the integration of ESG factors into investment processes 
and decision-making. But unlike Socially Responsible 
Investment (“SRI”), which is based on ethical criteria and 
uses mostly negative screens (like not investing in alcohol, 
tobacco or firearms), ESG investing is based on the notion 
that ESG factors have financial relevance. These factors often 
include managing resources, preventing pollution, reducing 
emissions and climate impact, and executing environmental 
reporting or disclosure. This so-called “sustainable investing” 
seeks positive returns as well as long-term impacts for society, 
the environment, and business performance. The question 
is, how much weight should be given to these hypothetical 
future impacts?

At the end of last year, CalPERS’ newly elected president, 
Jason Perez, criticized the fund’s former president and board 
for focusing too much on ESG, to the detriment of other 
investment considerations. In an interview, Perez stated 
that “CalPERS’ social investment focus and lack of returns 
received a lot of attention [from] labor up and down the 
state… Everyone noticed the performance and [CalPERS’] 
desire to concentrate on social issues.”2 Opponents of ESG 
point to CalPERS exit from some tobacco stocks in 2000, 
which reduced portfolio returns by $3 billion from 2001 to 
2014. But overall, ESG investments made up just $3.3 billion 
of CalPERS’ $178.6 billion global equity portfolio as of 
December 2018, a relatively small amount given the overall 
size of the fund.  

While certain ESG strategies may fluctuate with the trends (for 
example, spikes in gun and opioid concerns), ESG investment 
initiatives focused on climate change and sustainability lay 

continued on next page 
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1  https://www.issgovernance.com/file/publications/ISS-ESG_Top_10_ESG_Trends_for_2019/

2  https://www.barrons.com/articles/esg-investing-suffers-a-setback-in-california-1541200869



the ground work for stability and growth. As explained by 
ISS, growth of “ESG investing is independent of short-term 
economic or political trends, as by definition sustainability 
aims at mitigating long-term systematic and idiosyncratic 
risks.”3 Companies that are taking a proactive approach to 
climate change by making changes to their business models 
now will be better positioned to seize growth opportunities 
and mitigate losses in the future. Further, initiatives that focus 
on categorizing, measuring, and disclosing environmental 
risks and their impacts will play a crucial role in allowing 
investors to better analyze the data surrounding these issues.4

Addit ional ly,  many 
investors agree that a 
focus on climate change 
and sustainability will 
t ranslate into good 
returns. In fact, growth 
in ESG invest ing 
accelerated in 2013 and 
2014 with the publication 
of the first studies 
showing that good 
corporate sustainability 
performance is 
associated with good financial results.56 And BP’s Deepwater 
Horizon oil spill is the most high-profile recent example 
of how environmental risks can have meaningful financial 
consequences, with BP’s share price falling 51% in the 40 
days following the spill.  Considering these findings, many 
financial experts say that institutional investors and boards 
have a fiduciary duty to not only consider, but also promote, 
ESG factors. For example, Michael Garland, head of corporate 
engagement for the New York City comptroller, told the 
Senate banking committee:

  As long-term owners, we expect companies to create 
long-term, sustainable value. We push them to address 
a range of environmental, social and governance 
risks that are fundamental to ensuring long-term 
profitability. This is part of our fiduciary duty as long-
term shareowners. We believe sound corporate 

governance and sustainable business practices — 
the latter including responsible labor, human rights 
and environmental practices — are fundamental to 
creating and protecting long-term shareowner value 
and sustainable economies.7

And as Brian Deese of BlackRock, the world’s largest 
investment management company, reminded investors at 
the 2018 Investor Summit on Climate Risk, “If you’re not a 
climate-aware investor, you’re fundamentally not doing your 
job.”8

Institutional investors 
were initially reluctant to 
embrace the concept, 
arguing that their 
fiduciary duty was limited 
to the maximization 
of shareholder 
values irrespective of 
environmental or social 
impacts, or broader 
governance issues such 
as corruption. But with 
the growing evidence 

that ESG issues have financial implications, the tide has 
shifted. In other words, many market participants now see 
the integration of ESG data as a key aspect of fiduciary 
duty, and boards and managers shouldn’t assume that their 
sole responsibility is to increase returns for shareholders. In 
many important markets, including the U.S. and the EU, ESG 
integration is increasingly seen as part of fiduciary duty. In 
fact, starting October 1, 2019, U.K. pension board trustees 
will be legally obligated to “explain, in their statement of 
investment principles, how they take account of financially 
material considerations, including ESG factors.”9

Although sustainability and climate change are current 
trending topics for investor activism, they are far from new. 
In fact, in 1989, after the Valdez oil spill, Amoco Corporation 
shareholders repeatedly filed proxy resolutions requesting 
adoption of the Valdez principles — ten principles for 
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3  Supra at 1. 
4  Supra at 1.
5  https://arabesque.com/research/From_the_stockholder_to_the_stakeholder_web.pdf
6  https://www.forbes.com/sites/georgkell/2018/07/11/the-remarkable-rise-of-esg/#4b980a101695
7  https://www.bloomberg.com/news/newsletters/2018-12-13/proxy-wars-and-the-struggle-for-the-soul-of-capitalism-jpn83co4
8  https://www.forbes.com/sites/mindylubber/2018/02/06/we-need-2018-to-be-the-year-of-investor-leadership-on-climate/#742d76f71737
9 Supra at 1.
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responsible environmental conduct developed by the 
Coalition for Environmentally Responsible Economies 
(“Ceres”). Amoco initially agreed to abide by one of the 
Valdez Principles, forming a board level Environmental 
Health & Safety committee and publishing an environmental 
progress report within six months of the annual meeting. But 
Ceres’s shareholder resolution efforts continued, and the SEC 
would not allow Amoco to exclude the Valdez Principles from 
its annual shareholder proxy statements. Ultimately, instead 
of adopting the Valdez Principles, Amoco created its own 
principles, establishing both internal structural changes and 
an external program to gain broad acceptance of its own 
initiatives. 

The principles of yesterday are more and more frequently 
becoming the current practices of today. Ceres is leading a 
multinational coalition of investors, environmental groups, 
and other public interest groups working with companies to 
address sustainability challenges like climate change. And 
now Ceres is also directing the Investor Network on Climate 
Risk (INCR), a group comprised of 163 institutional investors 
with assets of approximately $25.4 trillion that addresses 
the financial risks and investment opportunities associated 
with climate change. Currently, investors in this network are 
successfully addressing environmental issues in four distinct 
ways: 

1. Investment

Global Investment in clean energy totaled $333.5 billion in 
2017, with significant commitments from leading investors all 
over the world. Major banks like Bank of America, JP Morgan, 
Citi and Goldman Sachs have committed more than $100 
billion each to the low-carbon economy. CDPQ, Canada’s 
second largest institutional investor with more than $309.5 
billion of net assets, committed to increasing its low-carbon 
investments by more than $8 billion. And on the morning 
of the 2018 Investor Summit, New York State Comptroller 
Thomas DiNapoli announced a new commitment of $2 billion 

in low-carbon investments by the New York State Common 
Retirement Fund, the third largest public pension fund in the 
U.S.

And investors aren’t only investing, they’re divesting as well. 
New York City Comptroller Scott Stringer set a goal to divest 
the city’s pension funds from fossil fuels, while California 
pension funds CalSTRS and CalPERS have already divested 
from thermal coal.

2. Engagement 

In 2017 alone, investors filed 175 climate-related shareholder 
resolutions, including a 62% majority vote on a climate 
risk disclosure vote at ExxonMobil, and majority votes at 
Occidental Petroleum and PPL. That same year, Climate 
Action 100+, an investor initiative to ensure the world’s largest 
corporate greenhouse gas emitters take necessary action on 
climate change, was established. Climate Action 100 led the 
charge on board engagement, with membership growing to 
more than 300 investors with over $33 trillion in assets under 
management signing on to the initiative to date. Currently, 
the initiative has identified 161 focus companies that either 
have the highest emissions, have the opportunity to drive the 
clean energy transition, or have exposure to physical risks. 
Recent successful engagements include:

• February 20, 2019 – As a result of engagement led by 
Climate Action 100+ signatory investors, Glencore, a 
multinational commodity trading and mining company, has 
agreed to align its business and investments with the goals 
of the Paris Agreement: to limit warming to below 2 degrees 
Celsius (the “2-Degree Scenario”) and to achieve net zero 
emissions in the second half of the century.

• February 1, 2019 – Climate Action 100+ signatory investors 
have proposed a far-reaching shareholder resolution at 
global oil and gas major BP, committing the company to 
develop a business strategy consistent with the goals of the 
Paris Agreement. BP’s Board of Directors is recommending 
that its shareholders support the resolution. 

• December 17, 2018 – Institutional investors with an 
estimated $1.9 trillion under management, led by New York 
State Comptroller Thomas P. DiNapoli, as Trustee of the New 
York State Common Retirement Fund, and the Church of 
England’s investment fund, have filed a shareholder resolution 
calling on ExxonMobil to set and disclose greenhouse gas 
reduction targets, covering emissions from both its operations 
and the use of its products.
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Current momentum on climate risk reporting proposals — 
in particular, 2-Degree Scenario proposals — has continued 
to grow since last year’s unprecedented support for similar 
proposals, with the notable wins at ExxonMobil and 
Occidental Petroleum and proposals at ten more energy and 
utility companies receiving upwards of 40% support. And 
according to the 50/50 Climate Project, asset mangers could 
turn the tide for greater success in the years ahead. 

In 2017, half of the top 24 asset managers voted for climate-
related proposals more than 50% of the time. Eight of the 
top ten asset managers, however, are in the bottom half — 
that is, they failed to support key climate-related proposals 
even 50% of the time. Indeed, several key 2-Degree Scenario 
proposals would have passed last year if just one of the three 
largest asset managers had voted in support.10

What does this mean? The largest asset managers clearly 
have the power to sway the voting outcomes for many of 
these proposals. But many asset managers don’t publicly 
disclose information on their voting decisions. If investors 
engage their managers regarding voting decisions for key 
proposals, however, investors will gain critical information 
regarding voting decisions to better evaluate whether the 
managers’ votes are aligned with pursuing the long-term 
value investors seek. 

3. Disclosure 

As shown above, one of the results of engagement can be 
increased disclosure by companies. Increasing the amount 
of reliable information about financial institutions’ exposure 
to climate-related risks and opportunities will strengthen the 
stability of the financial system and facilitate the transition to a 
more stable and sustainable economy. The recommendations 
set forth by the Task Force for Climate-Related Financial 
Disclosures (TCFD) are the perfect place to start. TCFD 
was set up in 2015 by the Financial Stability Board (FSB) to 
develop voluntary, consistent climate-related financial risk 
disclosures for companies to provide to investors, lenders, 
insurers, and other stakeholders.  In fact, The Investor Agenda 
(a comprehensive global investor guide to tackling climate 
change and achieving the goals of the Paris Agreement) urges 
investors and companies to swiftly adopt the TCFD.11

4. Policy

Policy creates the market conditions that make climate action 
not only possible, but profitable — and investor voices can 
change the debate. By participating in multinational coalitions 
focused on sustainability and climate change, hundreds of 
investors helped pass the historic 2015 Paris Agreement. 
And, in response to President Trump’s 2017 announcement 
that he would be pulling the U.S. out of the Paris Agreement, 
investor voices were loud and clear when they joined with 
businesses, mayors, governors, and universities to say “We 
Are Still In” on the Paris Agreement, and created a coalition 
to fulfill their commitment to climate action.12

All in all, many investors recognize that ESG information 
is vital to understand corporate purpose, strategy, and 
management quality of companies. Actions in these areas 
not only help investors mitigate risk, capture opportunity, and 
possibly fulfill fiduciary obligations, but they ensure a safe 
and sustainable future for generations to come. With global 
emissions hitting an all-time high in 2018, current climate 
change investment initiatives are the proverbial “tip of the 
iceberg” for the future of ESG investing. And with so much at 
stake, both socially and economically, most investors are of 
the growing mindset that there is no time to waste.
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73% less

41% less

26% less

THE BENEFITS OF RECYCLING

Diverts waste 
from landfill

Reduces greenhouse 
gas emissions

Avoids negative 
effects of resource 

extraction

Saves energy

86% less

Aluminum Plastic Paper Glass

Recycling these items requires a lot less 
energy than using virgin materials.

Curbside recycling programs are growing!
Curbside collection is a service provided to households, 

typically in urban and suburban areas, of collecting and disposing 
of household waste and recyclables.

2012:
9,022 

programs
1990:
2,711 

programs

While corporate policies can have important, positive 
impacts on environmental sustainability, internal office 
practices can also be very effective. Whether a workplace 
is large or small, internal policies designed to minimize an 
office’s carbon footprint can foster a culture of awareness that 
spreads into the local community. Interest in “going green” is 

growing rapidly, with offices and individuals shifting towards 
sustainable products and practices. Recycling is one of the 
easiest ways for offices to be greener and can potentially cut 
down on costs to boot. For more information see https://
smallbiztrends.com/2017/04/how-to-reduce-your-carbon-
footprint.html.

After Saxena White implemented many seemingly green 
practices, we partnered with the Broward County League of 
Women Voter’s Environmental Committee to learn about local 
best practices, current issues, and regulations. In particular, 
we learned that recycling is a lot more complicated than 
simply dropping bottles, cans, and paper into a recycling 
bin and relying on a waste management company to do the 
rest. For instance, certain “biodegradable” products are not 
degradable in our area because local recycling plants are 

unable to process those materials. Also, neighboring counties 
and cities may accept very different recyclable products based 
on contractual relationships and/or waste plant centers. And 
mixing non-recyclable items into recycling bins — rendering 
recyclable materials unusable and unsellable — has become 
a major problem. On the flip side, current recycling programs 
are vastly underused, with many offices and homes foregoing 
recycling altogether. For more information see https://www.
lwvbroward.org/2018/05/28/broward-lvw-studies-recycling/.
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Upcoming Events

Contact Us
150 EAST PALMETTO PARK RD. 

SUITE 600
BOCA RATON, FL 33432

ph: 561.394.3399
fax: 561.394.3382 

www.saxenawhite.com

For questions regarding this publication, please contact Adam Warden 

at awarden@saxenawhite.com.

Plastic pollution is one of the largest 
environmental hazards facing humans 
and animals today, and marine life is 
particularly vulnerable to this threat.  
To help educate elementary school 
students about this important issue, 
Saxena White has sponsored local 
non-profit Boca Save Our Beaches 
in its development of an interactive 
workbook, titled Seymour’s First 
Journey into the Sea of Debris. The 
workbook, which has been used by 

educators across Palm Beach County, 
follows the story of a seahorse named 
Seymour who embarks on a lesson 
about marine debris. The workbook 
has been distributed to elementary 
students at participating schools to 
further environmental education across 
the Palm Beach County school system. 
Jessica Gray, the founder of Boca Save 
Our Beaches, presented copies of the 
workbook to members of Saxena White 
in March.

Members of Saxena White’s Diversity and Social Responsibility Committee pose with Boca Save 
Our Beaches founder Jessica Gray (third from left). 

In keeping with our ocean theme, last 
September Saxena White participated 
in the International Coastal Cleanup, the 
world’s largest one-day volunteer effort 
to clean up the marine environment. As 

a sponsor of the event, Saxena White 
worked with organizations like the 
Ocean Conservatory and Boca Save Our 
Beaches to preserve the health of our 
beaches and marine environment.

NATIONAL CONFERENCE  
ON PUBLIC EMPLOYEE  
RETIREMENT SYSTEMS,  

ACE 2019
Austin, Texas

May 19-22, 2019

MASSACHUSETTS ASSOCIATION  
OF CONTRIBUTORY  

RETIREMENT SYSTEMS  
JUNE CONFERENCE

Hyannis, Massachusetts
June 2-5, 2019

NATIONAL ASSOCIATION OF 
PUBLIC PENSION ATTORNEYS  

2019 LEGAL EDUCATION 
CONFERENCE

San Diego, California
June 25-28, 2019

FLORIDA PUBLIC PENSION  
TRUSTEE ASSOCIATION 35TH 

ANNUAL CONFERENCE
Orlando, Florida

June 30-July 3, 2019

MISSOURI ASSOCIATION OF  
PUBLIC EMPLOYEE RETIREMENT 

SYSTEMS 2019 ANNUAL 
CONFERENCE

Osage Beach, Missouri
July 10-12, 2019


